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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered by the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial character, and 
which, under the applicable statutes, can be made by the Secretary of 
Agi’iculture, or an officer authorized by law to act in his stead, only 
after notice and hearing or opportunity for a hearing. These decisions 
do not include I'ules and regulations of general applicability which are 
required to be published in the Federal Register. 

The principal statutes concerned are the Agriculture Marketing Act 
of 1946 (7 U.S.C. 1621 et seq.), the Agricultural Marketing Agi'eement 
Act of 1937 (7 U.S.C. 601 et seq.), the Animal Quarantine and Related 
Laws (21 U.S.C. Ill et seq.), the Animal Welfare Act (7 U.S.C. 2131 
et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et seq,), the 
Grain Standards Act (7 U.S.C. 1821 et seq.), the Horse Protection Act 
(16 U.S.C. 1821 et seq.), the Packera and Stockyards Act, 1921 (7 U.S.C. 
181 etseq.), the Perishable Agriculture Commodities Act, 1930(7 U.S.C. 
499a et seq.), the Poultry Pro<lucts Inspection Act (21 U.S.C. 451 et 
seq.) and the Virus-Serum-Toxin Act of 1913 (21 U.S.C. 151-158). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agricultural Decisions.” They may be cited by 
giving the volume and page, for illusti’ations, 1 A.D. 472 (1942). It is / 
unnecessary to cite the docket or decision number. Prior to 1942 the 
Secretai’y’s decisions were identified by docket and decision numbers 
for example, D-678; S. 1160. Such citation of a case in these volumes 
generally indicates that the decision is not published in Agiiculture 
Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department of Agriculture are published herein. 
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CUMULATIVE LIST OF DECISIONS REPORTED 1339 

JANUARY-OCTOBER 1983 

AGRICULTURAL MARKETING ACT OF 1946 

COURT DECISION: PAGE 

Great Western Packing Company and Dale Clark v . United States De* 
PARTMENTOF AGRICULTURE; JOHN BLOCK, as Secretary for the United States 
Department of Agriculture. (Civil Action No. 81-6011) (USDA FSQS Docket 
No. 9) Dismissal of Appeal 6 

DISCIPLINARY DECISIONS: 

Great Western Packing Company and Dale Clark. FSQS Docket No. 9. 

Removal of Stay Order 6 

HurroN, William H. I&G Docket No. 76, Decision and Order 349 

King Meat Company FSQS Docket No. 4. Consideration and Order on 

Remand 729 

*Lykes Bros., Inc. I&G Docket No. 76. Stipulation and Consent Decision 1373 

AGRICULTURAL MARKETING AGREEMENT ACT. 1937 

Dean Foods Company. AMA Docket No. M 3(M. Order Denying Interim 

Relief 1048 

De Graaf Dairies, Inc. AMA Docket No. M2-74. Decision and Remand 

Order 746 

Seaside Dairy Corporation or Edgartown, Martha's Vineyard, Massachu* 

setts. AMA Docket No, M 1-9. Order for Dismissal 1048 

United Dairy Farmers Cooperative Association. AMA Docket No. M 36-9. 
Decision and Order 74D 

ANIMAL QUARANTINE AND RELATED LAWS 

DISCIPLINARY DECISIONS: 

SvENSEN, William M, VA Docket No, 22. Decision and Order 611 

ANIMAL WELFARE ACT 
DISCIPLINARY DECISIONS: 

Aeromecii Airlines. AWA Docket No. 221. Consent Decision 752 

Alentado, Antonio. AWA Docket No, 219, Consent 214 

American Airlines, Inc, AWA Docket No, 262. Consent Decision 1064 

*Atwood, Deanne F. AWA Docket No, 264, Decision 1377 

Aynes, John. AWA Docket No. 191, Consent 366 

Berhow, Randy ami Mary. AWA Docket No, 220. Decision and Order 764 

Berra, John Wayne. AWA Docket No. 180. Consent 18 

Bontrager, Dixie M. AWA Docket No. 248, Consent Decision 777 

Brown, Rose Marie, AWA Docket No. 212, Order Dismissing Complaint 616 

Delta Air Lines, Inc. AWA Docket No. 224. Consent 14 

Delta Air Lines, Inc. AWA Docket No, 238. Consent Decision 1063 


* Reported in this issue. 
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CUMULATIVE LIST OF DECISIONS REPORTED 


ANIMAL WELFARE ACT— Cont. 


DISCIPLINARY DECISIONS— Con t. PAGE 

Doorly Zoo, Henry. AWA Docket No. 217. Consent 216 

Heath, Joe. AWA Docket No. 201. Consent Decision 1050 

Hix, Rickard and Eileen M. Morron d/b/a Bell County Zoo, and City of 
Lufkin, Texas d/b/a Ellen Trout Zoo AWA Docket No. 187. Decision 

and Order 770 

Kleist, Myrtle AWA Docket No. 208. Order Dismissing Complaint 616 

♦McBryde, Lorraine, d/b/a Circle R. Kennels, AWA Docket No. 228. Decision 

and Order 1376 

Missler, Judith A., d/b/a Missler’s Pets & Supplies. AWA Docket No. 214. 

Consent 364 

Mountray, Elsie. AWA Docket No. 240. Consent Decision 776 

Ohio State University, The. AWA Docket No. 186. Consent Decision 769 

Robinson, Richard “Dick," AWA Docket No. 190. Decision and Order 7 

SORELL, B. D, AWA Docket No. 196. Decision and Order 754 

St Vincents Hospital and Medical Center of New York. AWA Docket No. 

233. Decision and Order 1051 

State University of New York. AWA Docket No. 204. Consent Decision ... 774 

Stuit, Julie and Alvin, AWA Docket No. 242. Consent Decision 1049 

Trans World Airlines, Inc. AWA Docket No, 223. Consent Decision 753 

Utica Zoological Society, d^/a Utica Zoo. AWA Docket No, 226. Consent 

Decision 515 

Wait, Iola M., d/b/a/ Waits Kennels. AWA Docket No. 229. Consent 

Decision . 763 


EGG PRODUCTS INSPECTION ACT 


COURT DECISION: 

Mountainside Bu^iter & Egg Company v. U.S. Department of Agriculture, 

(Civil Action No. 80^898) (USDA I&G Docket No. 64) Opinion and 

Order 779 


FEDERAL MEAT INSPECTION ACT 
DISCIPLINARY DECISIONS: 

Fruscione’S, Inc. FMIA Docket No. 64, PPIA Docket No. 6. Stipulation and 

Consent Decision 1057 

MILAN'S Enterprises, Inc, d/b/a/ Milan's Smoked Meats, FMIA Docket No. 

62, Consent 17 

Millsap Packing Company, FMIA Docket No. 63. Consent 217 

*Weyandts AND Sons Wholesale Meats. FMIA Docket No. 67. Stipulation and 

Consent Decision 1379 

♦Amendment to Stipulation and Consent Decision 1383 


'Reported in this issue. 
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HORSE PROTECTION ACT 

COURT DECISIONS: PAGE 

Preach Fleming; Albert Lee Rowland and G. H. Meadows; andJuE Fleming 
V. United States Department of Agriculture. Civil Actions 81-3685, 
(8^015, 82^095. (USDA HPA Docket Nos. 162, 107 & 144.) Court 
Action 1060 

DISCIPLINARY DECISIONS: 

Archer, G. B. HPA Docket No. 112. Order 784 

Crowley, Claude, and Steve Rees. HPA Docket No. 186. Consent as to Steve 

Rees 240 

Dick, Rodney W., and Earnest P. Knipp. HPA Docket No. 179. Order Denying 

Motion for Relief from Stipulation and Consent Decision 784 

Dietz, Joe H, HPA Docket No. 166. Decision and Order 238 

Gray, Billy, and Mrs. C. Ray Carter. HPA Docket No. 124. Decision on 

Remand 219 

Gray, Billy, and Larry Poteat and Brenda Poteat. HPA Docket No. 149, 

Ord er of Dismissal 621 

Howell, Tommy, and Don Bain. HPA Docket No. 166. Consent Decision with 

Respect to Tommy Howell 617 

Hudgins, Boyd. HPA Docket No. 150. Consent Decision 618 

Kakassy, Mike, and Ralph Hensley. HPA Docket No. 94. Consent as to Mike 

Kakassy 368 

Law, Sandra. HPA Docket No. 183. Consent 63 

Loe, Glen D., and Junior Pierce. IIPA Docket No. 181. Consent with Respect 

to Respondent Junior Pierce 520 

’^Pebbles, Dick, Sarah Jo Green, and Walter Green. HPA Docket No. 121. 
Consent Decision with Respect to Respondents Sarah Jo Green and Walter 

Green 1385 

♦Dismissal of Complaint against Dick Peebles 1385 

Stamper, Eldon, and Sonya Stamper (d/b/a Chezmyrae Walkers), and Ross 

H. Fox. HPA Docket No. 168. Decision and Order 20 

Stay Order 359 

♦Thornton, Richard L. and Bill Cantrei.l. HPA Docket No, 126. Order .... 1386 
Todd, Richard, HPA Docket No. 139. Order 785 


PACKERS AND STOCKYARDS ACT, 1921 
COURT DECISIONS; 

Port Scott Sale Company, Inc. v. John Hardy, Jr. Civil Action No. 82-2389, 

(USDA P&S Docket No. 6866.) Memorandum and Order 1079 

Lane, Thomas E. and Robert D. Lane, d/b/a Lane Bros. Cattle Co., Plaintiff, 
United States op America, Intervenor-Plaintiff v, Gail F. Sohler, 
d/b/a STOCKMEN'S Livestock Auction Company. Memorandum and Order 
No. CV-81-86-BU. (USDA P&SA Docket No. 6698.) Court Action (Rep.) 1072 
United States of America v. Perdue Farms, Inc, and Franklin P. Perdue. 

(Civil Action No, 81*‘6200) The certified question is answered in the affti-m- 
ative and the order of the district court is affirmed 360 


♦Reported in this issue, 
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CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921— Cont. 

Court Decisions— Cont. PAGE 


Wilson, Everett, d/b/a Valley View Farm v. Reliance Insurance Com- 
J^ANIES. (Civil Action No. 81-01-0179) Plaintiffs motion for interest, 

overruled 74 

Wilson, Everett, d/b/a Valley View Farm v. Reliance Insurance Com- 
panies, a corporation (Civil Action No. 81-CI*-179) Surety bond issue 65 

DISCIPLINARY DECISIONS: 

Alabama Pork Buyers, Inc. and James T. Grady, Sr P&S Docket No. 6163. 

Consent Decision 1098 

Anderson County Livestock Producers, Inc. P&S Docket No. 6073. Decision 

and Order Upon Admission of Pacts by Reason of Default 627 

Anderson, Ray F. P&S Docket No, 6115. Consent Decision 1119 

Argoe, Louie W., and Argoe Livestock, Inc. P&S Docket No. 6101. 

Decision 656 

♦Baldwin, Richard and Myrtle A. Baldwin. P&S Docket No. 6110, Consent 

Decision with Respect to Richard Baldwin 1446 

♦Consent Decision with Respect to Myrtle A. Baldwin 1448 

Berry, Robert M,, Ronald L. Berry, Ali M. Berry, and Salah Rababeh. 

P&S Docket No. 6062, Decision and Order Upon Admission of Facts By 

Reason of Default 622 

Notice of Effective Date as to Robert M., Ronald L., and Ali M, Berry 1101 
Billingsley, John. P&S Docket No. 6083. Decision and Order Upon Admission 

of Facts By Reason of Default 624 

♦Bluegrass Packing Co,, Clyde Von Bergen, and Melton A. Neale. P&S 

Docket No. 6000. Decision and Order 1464 

♦Bolcao, Rodney. P&S Docket No. 6134. Consent Decision 1391 

Bosma, Jacob F., d/b/a Chino Livestock Commission Company and Yardage. 

P&S Docket No. 6884. Stay Order 119 

Bourbon Live Stock Commission Company, a corporation and Shirley D. 
Powell and Homer L. Hauschild, individuals. P&S Docket No. 6086. 

Consent 79 

Bray, Michael E. d/b/a Bray Livestock. P&S Docket No, 6026. Default 242 

Brown, Larry J. P&S Docket No, 6061. Consent Decision 809 

Burton Farms, Inc., and Patrick Malone. P&S Docket No. 6071. Default 248 
Cambridge Valley Livestock Market, Inc. P&S Docket No. 6150. Consent 

Decision 1121 

Supplemental Order 1120 

Carrington Livestock Sales, Inc. P&S Docket No. 6045. Consent Decision 816 
Central Coast Meats, Inc. , Harold Habib and Harry S. Habib. P&S Docket 

No. 6020. Decision 657 

♦Central Mississippi Livestock Exchange, Inc., and Milus Wesley Hendry, 

P&S Docket No, 6188. Consent Decision 1451 

♦Chippewa Meats, Inc P&S Docket No. 6186, Consent Decision 1446 

Corsica Western Stockyards, Inc., Dale Van Wyk, Van's Livestock, Inc, 
and Willis G. Mouttet, P&B Docket No. 6148. Consent Decision with 
respect to Respondent’s Dale Van Wyk and Van’s Livestock, Inc 1114 


♦Reported in this issue. 
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PACKERS AND STOCKYARDS ACT, 1921--Cont. 


Disciplinary Decisions — Cont. PAGE 

D. H. Development Corporation d/b/a Milligan Packing Company. P&S 

Docket No. 6157. Consent Decision HIT 

Easter, Conrad C. P&S Docket No. 6096 Consent 386 

Embry Livestock Company P&S Docket No. 6100. Consent 262 

^Fanning, Charley M. and Kenneth L. Fanning. P&S Docket No, 6126, De- 
cision and Order Upon Admission of Facts by Reason of Default 1449 

ARROW, Leon, ICnoke Livestock Buyers, Inc., and Thomas Lenz. P&S Docket 

No. 5893. Decision and Order 1397 

'^Stay Order 1483 

Faulkton Livestock Exchange, Inc, and Grant Henkelvig, P&S Docket No. 

6105. Decision 669 

Foster, David C,, and Clinton Foster. P&S Docket No, 6087. Decision 653 

Fox, Ray. P&S Docket No. 6066, Consent Decision 807 

Fuller, Thomas John. P&S Docket No. 6666. Supplemental Order 264 

Hageman, Donald, S&H Hogs, Inc. and S&H Feeders, Inc, P&S Docket No. 

5938, Decision and Order 631 

Hauschildt, Wilbur. P&S Docket No. 6068. Consent Decision 789 

’^Howell, Jr,, ESenjamin L,, Joseph K, Howell, Howell Sales Company, 
Farmville Livestock Market, Inc., and Orange Livestock Market, 

Inc. P&S Docket No. 6091, Consent Decision Regarding Benjamin L. How- 
ell, Jr., Howell Sales Company and Farmville Livestock Market, Inc 1475 

Hugiiston, William, C,, Marion Livestock Auction, Inc,, Roiiert L, Book- 


out, John R. Bookout, Hilda M. Bookout, Charles E. Walch, Robert 
H, Ackles, and Breckenridge Auction and Sales Co, P&S Docket No. 
6993, Consent as to William C. Hughston and Marion Livestock Auction, 


Inc 116 

Hunt, Jerry. P&S Docket No, 6121. Consent Decision 867 

International Cati'LE Company, Southern Livestock, Inc., Mike Tomkow, 

Jr., Cecil M. Yates, Sil, D. L. Crum, C. W. Bailey, and Ernie L. 

Kennedy. P&S Docket No. 6076. Consent as to C. W, Bailey 877 

Decision with Respect to Cecil M. Yates, Sr 667 

Default Order with Respect to International Cattle Company 813 

J&L Cattle Company, Inc,, and James M, Merrigan, P&S Docket No. 6163, 

Consent Decision 1123 

Jester, Neal, P&S Docket No. 6076. Consent Decision 796 

Johnson, George E. P&S Docket No. 6056. Default 75 

Jordan, David. P&S Docket No. 6131, Consent Decision 1091 

*K“M Company, Inc,, and Edward L. Koch, P&S Docket No. 6175. Consent 

Decision 1437 

Kolthoff, Gary. P&S Docket No, 6043. Consent 384 

Koza, Lawrence G. P&S Docket No. 6080. Consent 77 

*Larsen, Mike d/b/a Mike'S Catt'LE Co. P&S Docket No. 6161. Consent 

Decision 1390 

M&G Slaughter House, Inc. P&S Docket No. 6122, Consent Decision 818 

Machado, Miguel A., and G. L. “Bud'* Cozzi. P&S Docket No, 6943. Remand 

Order 793 

Decision and Remand Order as to Respondent Cozzi 820 


“^Reported in this issue. 
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PACKERS AND STOCKYARDS ACT, 1921--~Cont 
DificipUnary Decisions — Cont, 

^Decision and Order as to Respondent Cozzi 

Mattes Livestock Auction Makket, Inc., a corporation, Philip Mattj 
and Philip Mattes, Jr., individuals. P&S Docket No, 6911. Decisio 

Order 

Stay Order 

Mayer, Ray H., and Jim Doss, P&S Docket No. 6155. Consent Decisio 

Respect to Ray H. Mayer 

*McKelvey, Robert E. and Allen L, Mahin. P&S Docket No. 6111. C 

Decision as to Allen L. Mahin 

Mitchell, Max. P&S Docket No. 6078. Consent Decision 

Monte Vista Livestock Commission Company, Inc., and Harold W. j 

P&S Docket No. 6089. Consent 

Moody, Larry R. d/b/a Moody Livestock. P&S Docket No. 6077. Cons 

Decision 

Murphy Wool Co., Inc., Harry J. Murphy, James D. Murphy, Hai 
Murphy, and Sarah L, Murphy, P&S Docket No. 6128. Consent 

Decision 

Nigg, Vincent A. P&S Docket Nos. 6524 and 6819. Supplemental Ordei 
PARKHURffr Farms, Inc., L Darlene Parkhurst and William R. Park 

P&S Docket No. 6118. Consent Decision 

Peters, Roger D., d/b/a Hampton Auction Sales P&S Docket No. 

Consent Decision 

♦Petersen, Dale E. P&S Docket No. 6136, Consent Decision 

. Po'iTS, John Allen P&S Docket No. 6092. Decision 

Professional Auc^iton Services, Inc. P&S Docket No. 6097. Decision 
Quinn Stockyards, Inc., Percy and Percy Quinn Cattle Co., Inc 

Docket No. 6103. Consent Decision 

♦Robinson, Billy C., Benita Robinson, Joe Harold Mote, and Clei 
County Livestock Sales, Inc P&S Docket No. 6173. Consent Di 
re Billy C. Robinson, Benita Robinson, and Cleburne County Liv 

Sales, Inc 

Rubel, Danny. P&S Docket No. 6054, Decision and Order 

Saylor Jr., George W. P&S Docket No. 6763. Denial of Petitions To R 

And Reconsider 

Stay Order 

Seerup, Robert J., Farmers Union Marketing and Processing Assogl 
Conrad A. Olson, W. M. Campbell Commission Co., LeRoy J. Pawi 
and Michael A. Johnson. P&S Docket No. 6099. Consent as to 

Campbell Commission Co 

Decision with Respect to Michael A. Johnson 

Consent Decision with Respect to Farmers Union Marketing and Proo 

Association 

Consent Decision with Respect to Robert J. Seerup 

Consent Decision with Respect to Conrad A. Olson 

Consent Decision with Respect to LeRoy J. Pawlenty 

Serv-U Meat Packing Company. P&S Docket No. 6109, Consent Decisi 
Shamrock Meats, Inc. and Fred Stein. P&S Docket No. 6102. Consent 
Decision 


♦Reported in this issue. 
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PACKERS AND STOCKYARDS ACT, 192i^ont. 


Disciplinary Decisions — Cont, PAGE 

Sims, Roy G P&S Docket No. 6162. Consent Decision 1125 

Smith Brothers Stockyards, Inc,, and Joe Mack Smith. P&S Docket No. 

6013. Default 244 

Order Reducing Assessed Civil Penalty 1129 

Smith, John H. P&S Docket No, 6139. Consent Decision 1087 

Stephens, Kenneth W. P&S Docket No. 6137. Consent Decision and Order 1089 
Stockyard Industries, Inc. and John Treadwell, P&S Docket No. 6088. 

Consent Decision 810 

Order 1081 

Consent Decision 1082 

Suffolk Packing Co., Inc, and Gerald Japfe. P&S Docket No. 6090. 

Decision 663 

♦Taylor, Henry and H. D. Connell d/b/a Headland Livestock Auction. P&S 

Docket No. 6144, Consent Decision 1443 

♦Thatcher, Andy. P&S Docket No. 6171. Decision Consent 1441 

♦Supplemental Order 1483 

♦Thompson, James T., Donald E. Hancock, Alvina Hancock and Terry Dirks. 

P&S Docket No, 6112. Consent Decision with Respect to Donald E, Hancock 

and Alvina Hancock 1481 

♦Consent Decision with Respect to James T. Thompson 1479 

Tinkler, James A, and Floyd Stanley White, d/b/a T&W Cattle Company, 
and d/b/a Covington Sales Company. P&S Docket No. 6044, Decision ... 629 

Torpey, John W. P&S Docket No. 6067. Consent Decision 1112 

Supplemental Order 1130 

Troutt, L. Kenneth, and Roma J. Troutt. P&S Docket No. 6034, Consent 

Decision 790 

Union Packing Company of Omaha. P&S Docket No. 6063, Decision 660 

Weinberg, Thomas B., and Frederick A. Weinberg. P&S Docket No. 5984. 

Supplemental Order * 264 

♦Whitestown Packing Corporation. P&S Docket No. 6084. Consent 

Decision 1473 

♦WiRTH, Robert L, P&S Docket No, 6096. Default Decision and Order 1439 

Wood, James H., d/b/a Woodland Auction Yard, P&S Docket No, 6074. 

Decision 666 

Yoder, Elmer C. P&S Docket No. 6140. Consent Decision 1092 


REPARATION DECISIONS: 


Bryant, Jim r. Timothy A. Reece d/b/a Reece Cattle Company. P&S Docket 

No, 6971. Decision and Order 397 

General Industries, Inc. v, Delwyn Ellis, Blackfoot Livestock Commis. 

SION Co., H.M. '*Moe” Sagers, and Bill Logan, P&S Docket No. 6033, 

Decision and Order 873 

Hatzenbuehler, Ralph, and Wayne Hatzbnbuehler v. Tri-State Live- 

STOCK Auction Co., Inc. P&S Docket No. 6899, Decision and Order 389 

Holmes, Fred d/b/a Washington County Livestock, Inc, r. Dean Chauling 


d/b/a Charling Cattle Co, P&S Docket No. 6930. Denial of Petition to 


'Reported in this issue. 
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CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921— Cont. 

Reparation Decisions — Cont. PAGE 

Reopen Hearing or to Take Depositions 255 

Muskingum Livestock Sales Co* v Dennis D. Osbukn. P&S Docket No. 6069. 

Decision and Order 394 

*SiMPC0 Lehman Ranch v Stiefel Bros. P&S Docket No. 6016. Order of 

Dismissal 1^88 

*Talbott, Raymond, James Talbott, and Elena Talbott d/b/a Talboit Sheep 
Company, v. R. G. ”Indio” Calzada. P&S Docket No. 6901. Order of 

Dismissal 1485 

Ungaretti, Lillian A. v, Rex E, Hendrickson. P&S Docket No. 6018. De- 
cision and Order 1132 

PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 

COURT DECISIONS; 

Magic Valley Potato Shippers, Inc. v. The Secretary of Agriculture (Civil 
Action No. 81-7863) Petition for review of an order of the Secretary of 

Agi'iculture 673 

Finer Foods Sales Co , Inc. v, John R. Block, Secretary of Agriculture, 
and United States of America. (Civil Action No. 82-1843) (USDA PACA 
Docket No 2-5543) Petition for review of an order of the Department of 
Aginculture 897 

DISCIPLINARY DECISIONS: 

American Fruit Purveyors, Inc. PACA Docket No. 2--5954. Decision and 

Order 257 

Arizona Fresh Foods, Inc, PACA Docket No. 2-6066, Default 120 

Bananas, Inc. PACA Docket No. 2-6064 Order Denying Intervention 42G 

Decision and Order 688 

Beene Produce Co., Melvin. PACA Docket No. 2-5845, Motion for Stay 

Granted (509 

Capps, Kenneth M., d/b/a Kenneth Capps Produce. PACA Docket No. 2- 

6134. Default 268 

CHEF'S Best Foods PACA Docket No 2-6062. Decision and Order 607 

♦Coppola, Joe d/b/a All United Fruit Produce Co. PACA Docket No, 2-6236. 

Decision and Order 

♦Coronet Foods, Inc. PACA Docket No. 2^254. Default Decision ami Onler * 1494 
CusiMANO Inc., Wayne. PACA Docket No. 2-5531. Order Vacating Stay Order 

and Reinstituting Decision and Order 608 

♦Custom Packers, Inc. PACA Docket No, 2-6176. Decision and Order*!.’!..!!!!! 1505 
D.L. Food Purveyors. Inc. PACA Docket No. 2-6196. Decision and Order 1145 
DiSette Fruit & Produce PACA Docket No, 2-6178. Default Decision md 

Order 585 

♦Dock Case Brokerage Company, and/or Dock Case Brokerage Co. Inc. PACA 

Docket Nos 2-6215 & 2-6267. Decision and Order 1496 


♦Reported in this issue. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930— Coni, 

Disciplinary Decisions — Cont. PAGE 

E.C. Russell Tomato Co., Inc. PAGA Docket No. ^066. Decision and 

Order 917 

Evans Potato Company, Inc, PACA Docket No, 2-6077. Decision and Order 408 
*Fasano/Harriss Pie Company. PACA Docket No. 2-6269. Default Decision and 

Order 1490 

Fresh Pak, Inc. PACA Docket No, 2-6207. Decision and Order 914 

Friedmeyer Produce Co., Inc. PACA Docket No, 2-5968. Decision and 

Order 126 

*Jarosz Produce Farms, Inc. PACA Docket No, 2-6031, Decision and Order 1605 
Kruse and Associates, Inc. PACA Docket No. 2-5868. Decision and Order 121 

*Maggib-Paul, Inc. PACA Docket No, 2-6290. Decision and Order 1603 

Magic Valley Potato Shippers, Inc. PACA Docket No. 2-6671. Order 1173 

Marano Bros. Du Page Produce, Inc. PACA Docket No. 2-6186. Default 

Decision and Order 587 

Markham, Dillard Maurice, d/b/a Markham Fruit Co. PACA Docket No. 

2-6128. Default 266 

Milldrook, Inc. PACA Docket No. 2-6177. Decision and Order 919 
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(No. 22,871) 

In re: Lykes Bros., Inc. I&G Docket No. 76. Decided October 19, 1983. 

Withdrawal of meat grading services — Consent. 

Marshall Marcus, for complainant. 

Michele F. Crown, Tampa, Florida, for respondent 

Decision by John A. Campbell, Administrative Law Judge. 

STIPULATION AND CONSENT DECISION 

This proceeding was instituted under the Agi'iculture Marketing Act 
of 1946 as amended (7 U.S.C. 1621 et seq.) (“Act”), and the regulations 
promulgated thereunder, 7 C.F.R. Subpart H and Part 54 (“regula- 
tions”), by a complaint filed on May 2, 1983 by the Administrator, Ag- 
riculture Marketing Services, United States Department of Agi'iculture, 
the agency responsible for the administration of federal meat grading 
and acceptance services. The complaint alleges that respondent violated 
the Act and regulations. Respondent filed its Answer to this Complaint 
on May 26, 1983, denying that respondent violated any of the Acts or 
regulations, setting forth its defenses and requesting a hearing on the 
matter. This stipulation and consent decision is entered pursuant to the 
consent provisions of the Rules of Practice applicable to this proceeding 
(7 C.F.R. 1.138). 

Respondent admits the jurisdictional allegations of the Complaint and 
specifically admits that the Secretary has jurisdiction in this matter. It 
neither admits nor denies the remaining allegations of the Complaint, 
waives oral hearing and further procedure, and consents and agrees, 
for the purpose of settling this proceeding and for such purpose only, 
to the entry of this Stipulation and Consent Decision. 

FINDINGS OP FACT 

1. Lykes Bros., Inc., is, and at all times material herein was, a cor- 
poration which operates a meat processing establishment at P.O. Box 
618, Turkey Creek Road, Plant City, Florida 33566. 

2. At all times material herein, respondent has requested and received 
federal meat grading and acceptance services at its place of business in 
Plant City, Florida. 


CONCLUSIONS 

Inasmuch as the parties have agreed to the provisions set forth in 
the following Consent Decision in disposition of this proceeding, such 
Decision will be Issued. 
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ORDER 

I. Pursuant to agi’eement of the parties, the benefits of federal meat 
gi'ading and acceptance services provided to respondent under the Act 
are, for a period of six (6) months, voluntarily withdrawn by and denied 
to respondent, its officers, directors, successors, and assigns, directly 
or through any corporate or other device. This withdrawal and denial 
will be effective for a period of thirty (30) days from December 15, 1983 
to January 13, 1984. The remainder of the six (6) month period will be 
held in abeyance and will not become effective: 

(a) For so long as, within six (6) months of the effective date of 
this Order, respondent or any of its officers, agents, employees, suc- 
cessors or assigns do not violate (as that terms is defined in paragi'aph 
II infra) any section of the Act or regulations promulgated thereunder. 

II. The term violates, as used in paragi*aph 1(a) herein, means a 
violation found upon conviction (or upon affli'mation of conviction, if 
appealed), or upon a final decision in a formal adjudicatory proceeding 
before the Secretary (or upon affu’mation of the Secretary’s decision, if 
appealed), and if it is found that there is any such violation of any term 
of the Order, the suspension of the withcli’awal and denial of gi'ading 
and acceptance services under the Act shall be tenninated and denial 
will become effective immediately. This shall not preclude the referral 
of any such violation to the Department of Justice for possible criminal 
or civil proceedings. 

III. The respondent waives any action against the United States 
Department of Agi’iculture, under the Equal Access to Justice Act of 
1980, Pub. L. 96-481, which went into effect October 1, 1981, for fees 
and other expenses incurred by respondent in connection with this pro- 
ceeding. 
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(No. 22,872) 

In re: Lorraine McBryde, d/b/a Circle R. Kennels. AWA Docket 
No. 228. Decided September 27, 1983. 

Dealer — Operating: without a license — Civil penalty. 

Respondent was ordered to cease and desist from operating as a dealer without being 
licensed as a dealer and violating the Act and regulations and standards issued thereunder. 
Respondent was assessed a civil penalty of $500. 

Robert A. Ertmaii^ for complaint. 

Respondent, pro se 

Victor W Palmer, Administrative Law Judge. 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 

This is a disciplinary proceeding under the Animal Welfare Act, as 
amended (7 U.S.C. §§2131-2165), in which Administrative Law Judige 
Victor W. Palmer filed an initial default decision and order on August 
9, 1983, ordering respondent to cease and desist from (i) operating as 
a dealer without being licensed as a dealer, and (ii) violating the Act, 
regulations and standards under the Act. He also assessed a civil penalty 
of $600. 

On September 20, 1983, respondent appealed to the Judicial Officer, 
to whom final administrative authority has been delegated to decide the 
Department’s cases subject to 6 U.S.C. §§556 and 667 (7 C.F.R. §2.36).' 

Respondent’s appeal presents no basis for setting aside Judge 
Palmer’s default decision and order, and, therefore, the initial decision 
is adopted as the final decision. The final order is identical to Judge 
Palmer’s order, except that the effective date has been changed in view 
of the appeal. 

administrative law JUDGE’S INITIAL DECISION 

This is a proceeding under the Animal Welfare Act, as amended (7 
U.S.C. §2131 et seq.), hereinafter referred to as the "Act,” arid the 


‘The career i)oaition of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§450c-460g), and Reorganization Plan No, 2 of 1953, 18 Fed. Reg. 3219 
(1953), repnnted tu 5 U.S.C. app. , at 764 (1976), The Department’s present J udicial Officer 
wa.s appointed in January 1971, having been involved with the Department’s regulatory 
l)rograin8 since 1949 (including 3 years trial litigation; 10 years appellate litigation relating 
to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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regulations issued thereunder. (9 C.F.R. §1.1 et seq,), A complaint is- 
sued by the Administrator of the Animal and Plant Health Inspection 
Service hereinafter referred to as “APHIS,” in accordance with the 
applicable Rules of Practice was duly served upon the respondent, (7 
C.F.R. §§1.135, 1.147(b)) 

Respondent’s failure to file an answer within the time specified in the 
complaint constitutes an admission of the facts alleged in the complaint 
and a waiver of hearing. (7 C.P.R. §§1. 136(a), 1.139) Therefore, this 
decision and order is entered according to the Rules of Practice. (7 
C.F.R. §1.139) 


FINDINGS OF FACT 

1. Lorraine McBryde, hereinafter refeiTed to as respondent, is an 
individual whose address is Route 1, Box 238, Woodville, Texas 75979. 

2. On October 6, 1981, a decision was issued by Administrative Law 
Judge John G. Liebert (AWA Docket No. 151). Respondent consented 
to an order that she cease and desist ft-om, among other things, operating 
as a dealer, without being licensed as a dealer. 

3. On April 10, 1981, respondent was licensed under the Act as a 
Class A dealer. 

4. On September 9, 1982, respondent’s license was automatically ter- 
minated due to her failure to renew the license. 

5. On September 27 and October 11, 1982, respondent, while not 
licensed under the Act, sold two and three dogs, respectively, to a 
licensed dealer for resale. 

By reason of the findings of fact set forth herein, respondent has 
violated §4 oftheAct(21 U.S.C. §2134), §2. 1 of the regulations (9 C.F.R. 
§2.1), and the order issued on October 6, 1981. 

These violations warrant the sanction authorized under the Act (7 
U.S.C. §2149(a), (b)) and contained in the following order. 

ORDER 

Respondent, her agents and employees, directly or indirectly through 
any corporate or other device, in connection with her business as a 
dealer within the meaning of the Act, shall cease and desist from (1) 
operating as a dealer, without being licensed as a dealer, and (2) violating 
the Act and the regulations and standards under the Act. 

P'urther, respondent is assessed a civil penalty of $500 which shall be 
paid by certified clieek or money order to the order of the Treasurer of 
the United States which shall be forwarded to Robert A. Ertman, Office 
of the General Counsel, United States Department of Agiiculture, Room 
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2014-S, Washington, D.C. 20260 within thirty days from the date this 
order becomes effective. 

This decision and order shall become effective upon service on re- 
spondent. 


(No. 22,873) 

In re: Deanne F. Atwood AWA Docket No. 254. Decided October 
25, 1983. 

Dealer — Compliance witli the Act — Civil penalty — Consent. 

Morns L Selinger, for complaint. 

Painch Maney^ Eash Greenbush, New York, for respondent. 

Decision by Dorothea A, Bake)\ Administrative Laio Judge. 

DECISION 

This proceeding was instituted under the Animal Welfare Act as 
amended U.S.C, 2131 et seq.) by a complaint filed by the Animal and 
Plant Health Inspection Service, United States Department of Agri- 
culture, alleging that the respondent has violated the Act. This decision 
is entered pursuant to the consent decision pi’ovisions of the Rules of 
Practice Governing Formal Adjudicatory Proceedings Instituted by the 
Secretary under Various Statutes (7 CFR 1.138). 

The respondent, admits the jurisdictional allegations of the complaint, 
specifically admits that the Secretary has jurisdiction in this matter, 
and consents and agi’ees for the purpo.se of settling this proceeding to 
the entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 

1. Respondent, Deanne F. Atwood, is an individual whose address is 
Old Route 20, Box 176A, East Nassau, N.Y. 12062. 

2. At all times material herein respondent was either licensed under 
the Act as a Class A dealer, or operated as a “dealer” as that term is 
defined in section 2(f) of the Act (7 U.S.C. 2132(f)), without being li- 
censed as a dealer. 


CONCLUSION 

The respondent having admitted the juiisdictional facts alleged in the 
complaint and the parties having agreed to the entry of this decision 
without fui’ther procedure, such decision will be entei’ed. 
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Respondent, his agents and employees directly or indirectly through 
any corporate or other device in connection with his business under the 
Act shall comply with each and every provision of the Animal Welfare 
Act, as amended (7 U.S.C. 2131 et seq.) and the standards and regu- 
lations issued thereunder (9 CFR 1.1 et seq.) and shall cease and desist 
ft'om any violation thereof. 

In addition, respondent is assessed a civil penalty of $1000, of which 
$200 shall be paid by certified check or money order to the Ti-easurer 
of the United States and shall be forwarded to Morris L. Selinger, Office 
of the General Counsel, Room 2008, South Building, United States De- 
paitment of Agi’iculture, Washington, D.C. 20250 within thirty days 
from the date this Order becomes effective. The additional $800 is hereby 
suspended, upon the condition that it shall not at any subsequent time 
be determined in a proceeding before the Secretary of Agi’iculture that 
said I'espondent violated the Animal Welfare Act, as amended, during 
the period of two years from the effective date of this Order. 

This order shall have the same force and effect as if entered pursuant 
to a full hearing and shall be final upon issuance and effective upon 
service of the decision upon respondent. 
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(No. 22,874) 

In re: Weyandt’S and Sons Wholesale Meats FMIA Docket No. 
67. Decided September 19, 1983, 

Owner agrees to sell his interest in all real property and make n gift of nil interest 
in personal property owned by respondent — ^New owners agree to form a new cor- 
poration with a specified boaid of directors — Consent. 

Hughey P. “Bobby” Weyandt, III, was convicted in U.S. District Court of: conspiring to 
violate provisions of the Act; preparing, with intent to defraud, carcasses of cattle whicli 
were not inspected; representing that beef had been inspected when it had not been so 
inspected; and selling and transporting, in commerce, quartered carcasses of beef which 
had not been inspected and passed as required by the Act. 

Therefore, Hughey P, “Bobby” Weyandt, IH, owner of respondent, agreed to sell all 
interest in the real property owned and used by respondent as a slaughtering and meat 
packing establishment and to make a gift of all interest in the personal property owned 
by respondent to Robert B. and Brian R, Weyandt, 

Robert B. and Brian R. Weyandt agreed to form a corporation operating under the name 
of Tri-County Packing, Inc. with a specified board of directors. Tri-County Packing, Inc. 
also agi’eed to terminate the employment of Charles Benny Weyandt within 90 clays, 

Hughey P. “Bobby” Weyandt agreed that there will be no business transactions of any 
kind whatsoever between himself and Tri-County Packing with one temporary exception. 
He also agi’eed that he will have no access whatsoever to the business premises of Tri- 
County Packing. 

Tri-County Packing, Inc, agi’eed: that all slaughtering and processing of meat food prod- 
ucts will be conducted under federal meat inspection and, speeifieally, there will be no 
custom slaughtering or processing; to allow USD A personnel complete access to the 
business facilities and records; that it will not violate any section of the Act; and that it 
will not knowingly employ anyone who has been convicted of any felony or misdemeanor 
based upon acquiring, handling or distributing of unwholesome, mislabeled or deceptively 
packaged food, or fraud in connection with transactions in food. 

Gal'll Kahn and Harold J. Reuben^ for complainant. 

Paid 5. Foreman^ Altoona, Pennsylvania, for respondent. 

Decision by William Weber, Admmistrative Laiv Judge, 

STIPULATION AND CONSENT DECISION 

This is a proceeding under the Federal Meat Inspection Act (FMIA), 
as amended (21 U.S.G, §601 et seq.), and the applicable Rules of Practice 
(9 CFR §335,1 et seq,), to withdraw federal meat inspection services 
from Weyandt’s and Sons Wholesale Meats (respondent). This proceed- 
ing was commenced by a complaint filed on March 11, 1983, by the 
Administrator of the Food Safety and Inspection Service (FSIS), United 
States Department of Agriculture (USD A), who is responsible for the 
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administi'ation of federal meat inspection services. The parties have 
agi’eed that this proceeding should be terminated by the entry of the 
consent decision set forth below and have agi’eed to the following stip- 
ulations: 

1. For purposes of this stipulation and the provisions of this con- 
sent decision only, respondent admits all of the jurisdictional allegations 
of the complaint and waives: 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in this 
proceeding contain findings and conclusions with 
respect to all material issues of fact or law, as well 
as the reasons or bases thereof; and 

(c) All right to seek judicial review or otherwise to 
challenge or contest the validity of this decision. 

2. This stipulation and consent decision are for purposes of settle- 
ment in this proceeding only and do not otherwise constitute an admis- 
sion or denial by the respondent that it has violated the regulations or 
statutes involved. 

3. The respondent stipulates that the USDA is the “prevailing 
party" in this proceeding and waives any action against the USDA under 
the Equal Access to Justice Act of 1980, Pub.L. 96-481, for fees and 
other expenses incurred in connection with this proceeding. 

FINDINGS OF FACT 

1. Respondent is a firm operating a slaughtering and meat packing 
establishment in Claysburg, Pennsylvania. 

2. Re.spondent is now, and at all times material herein was, the re- 
cipent of inspection services under Title I of the FMIA. 

3. Hughey P. “Bobby” Weyandt, III, is now, and at all times material 
herein was, responsibly connected with the respondent, as owner and 
operator. 

4. On March 4, 1983, Hughey P. “Bobby” Weyandt, III, was con- 
victed, in the United States District Court for the Western District of 
Pennsylvania, of one felony for knowingly and unlawfully conspiring to 
violate the provisions of the PMIA. 

5. On March 4, 1983, Hughey P. "Bobby” Weyandt, III, was con- 
victed, in the United States District Court for the Western District of 
Pennsylvania, of one felony for preparing, with intent to defraud, the 
carcasses of approximately five cattle, which were capable of use as 
human food and which were not inspected and passed as required by 
the PMIA. 

6. On March 4, 1983, Hughey P. “Bobby” Weyandt, III, was con- 
victed, in the United States District Court for the Western District of 
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Pennsylvania, of one felony for representing, with intent to defraud, 
that beef from five cattle had been inspected and passed when the beef 
had not been so inspected and passed. 

7, On March 4, 1983, Hughey P. “Bobby” Weyandt, III, was con- 
victed, in the United States District Court for the Western District of 
Pennsylvania, of one misdemeanor for selling and transporting, in com- 
rnerce, approximately 30 quartered carcasses of beef which had not been 
inspected and passed as required by the PMIA. 

CONCLUSIONS 

Inasmuch as the parties have agi’eed to the provisions set forth in 
the following consent decision in disposition of this proceeding, such 
decision will be issued. 


ORDER 

I 

1. Hughey P. “Bobby” Weyandt, III, owner of respondent, agi'ees 
to convey all interest in the real property owned and used by respondent 
as a slaughtering and meat packing establishment in Claysburg, Penn- 
sylvania, to Eobert B. Weyandt and Brian R. Weyandt for a price of 
$150,000. The deed of conveyance is incorporated by reference in and 
made a part of this Stipulation and Consent Decision. 

2. Hughey P. “Bobby” Weyandt, III, agrees to make a gift of all 
interest in the personal property owned by respondent to Robert B. 
Weyandt and Brian R. Weyandt,* 

3. Robert B. Weyandt and Brian R. Weyandt agree to form a cor- 
poration operating’ under the name of Tri-County Packing, Inc. Said 
corporation will have a Board of Directors elected for a five year period 
comprised of the following individuals: 

a) Jack Lee Miller 
Duncansville, Pennsylvania 

b) Robert B. Ziegler 
Claysburg, Pennsylvania 

c) Bernie J. Miller 
Queen, Pennsylvania 

d) Robert B. Weyandt 
Claysbui'g, Pennsylvania 


■^With the exception of inventory which will be sold to the corporation for cash at its 
fair market value on or before October 1, 1983, 
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e) Brian R. Weyandt 

Claysburg, Pennsylvania 

Each Director named in subparagi’aphs a, b, and c above agi’ee to 
invest $5,000 in Tri-County Packing, Inc. In return for their investment, 
they will each receive one shai’e of common voting stock and a certificate 
of indebtedness in the amount of $5,000 to be repaid within five years. 
If any Director named in subparagraphs a, b, or c above resigns or is 
removed from office, the replacement must be selected with the approval 
of the Director, Compliance Division, Food Safety and Inspection Ser- 
vice, Washington, D.C. 

4. Tri-County Packing, Inc. agrees that on or before 90 days from 
the date this consent decision is issued, it will terminate the employment 
of Charles Benny Weyandt. 

6. Hughey P. “Bobby” Weyandt, III, and Tii-County Packing, Inc. 
agi’ee that there will be no business transactions of any kind whatsoever 
between each other after the effective date of this agi’eement, except 
that Hughey P. “Bobby” Weyandt, III, prior to December 31, 1983, 
may act as an independent contractor, and service and repair vehicles 
owned by Tri-County Packing, Inc. at his automobile garage in Clays- 
burg, Pennsylvania. 

6. Hughey P. “Bobby” Weyandt, III, agi’ees that he will have no 
access whatsoever to the business premises of Tri-County Packing, Inc. 
If it becomes necessary, as a result of his holding a mortgage on the 
real property of Tri-County Packing, Inc. for him to have access to the 
business premises, an agent will be appointed with the approval of the 
Dii'ector, Compliance Division, Food Safety and Inspection Service, 
Washington, D.C. 

7. Tri-County Packing, Inc. agrees that all slaughtering and pro- 
cessing of meat food products will be conducted under federal meat 
inspection. Specifically, there will be no custom slaughtering or pro- 
cessing as permitted under section 23 of the FMIA (21 U.S.C. §623). 

8. Tri-County Padding, Inc. agrees to allow FSIS inspectors, com- 
pliance officers, and other USDA personnel complete access to the busi- 
ness facilities and to all business records. Business records include those 
documents pertaining to the transaction referred to in subparagi'aphs 

, 2 and 3 of this paragraph. 

9. Tri-County Packing, Inc. agrees that it or any of its officers, 
irtners, employees, agents or affiliates will not violate any section of 
le FMIA or state or local statute, involving the preparation, sale, 
■ansportation or attempted distribution of any adulterated or mis- 
randed products. 

10. Tri-County Packing, Inc. agrees that it will not knowingly employ 
my individual who has been convicted, in any federal or state court of 
. ny felony or misdemeanor based upon the acquiring, handling or dis- 
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tributing of unwholesome, mislabeled or deceptively packaged food, or 
fraud in connection with transactions in food. Tri-County Packing, Inc. 
agrees that it will immediately terminate the employment of any such 
individual when that individual’s conviction becomes known. 

II 

The violation of any provision in paragraph I of this order will result 
in the immediate withdrawal of inspection services under Title I of the 
FMIA. The term “violation” means a final decision in a formal adjudi- 
catory proceeding before the Secretary of Agilculture or a conviction 
in federal or state court. This shall not preclude the referral of any such 
violation to the Department of Justice for possible criminal or civil pro- 
ceedings. 

III 

If any provision of this order is declared to be invalid, aucli declaration 
shall not affect the validity of any other provision heroin. 

IV 

This order will become effective when issued. 


(No. 22,875) 


In re: Weyandt’s and Sons Wholesale MiiATs. FMIA Doclujt No. 
67. Piled October 27, 1983. 

Gary Kahti and Harold J. Reuben, for complaiiinnl. 

Paul S. Foreman, Altoona, Pennsylvania, for I'oapondent. 


Issued by William J . Weher, Athiihiisirative Law Judge, 

AMENDMENT TO STIPULATION AND CONSENT DECISION 

( 1 ) 

A Stipulation and Consent Decision was entered in the above-cap- 
tioned matter by the Administrative Law Judge on September 15, 19H3. 

( 2 ) 

The parties to said Stipulation and Consent Decision do herelw agree 
to the amendment of the last paragraph of paragraph 1,3. of th(> Order 
to read as follows: 
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“Each director named in subparagraph (a), (b), and (c) above 
agi'ee to invest $5,000.00 in Tii-County Packing, Inc. In return 
for their investment, they will each receive 1000 shares of 
common voting stock for which they will pay the sum of $1000.00 
and will receive a Judgment Note in the amount of $4,000.00 
to be repaid within five years at an interest rate at twelve 
(12%) percent per annum. If any director named in subpara- 
gi’aphs (a), (b), or (c) above resigns or is removed from office, 
the replacement must be selected with the approval of the 
Director Compliance Division, Food Safety and Inspection Ser- 
vice, Washington, D.C. 


(3) 

In all other respects, the Stipulation and Consent Decision issued 
September 15, 1983, is confirmed in its entirety. 
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(No. 22,876) 

In re: Dick Peebles, Sarah Jo Green, and Walter Green. HPA 
Docket No. 121. Decided September 8, 1983. 

Civil pciiiilty — Consent. 

Robert A. Ertman, for complainant. 

Respondent, pro sp. 

Decision by Victor W. Pabner, Administrative Law Judge. 
consent decision with respect to respondents SARAH JO GREEN 

iVNl) WALTER GREEN 

Tliis is an administrative proceeding under the Horse Protection Act 
as amended (15 U.S.C. 1821 et seq.), instituted by a complaint filed by 
the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agi’iculture, charging that respondents 
have violated the Horse Protection Act, as amended. This consent de- 
cision is entered under authority of the applicable Rules of Practice (7 
CFR 1.138). 

Respondents Sarah Jo Green and Walter Green admit the jurisdic- 
tional allegations of the complaint, specifically admit the jurisdiction of 
the Secretary of Agriculture, neither admit nor deny the remaining 
allegations of the complaint, and waive oral healing and further pro- 
cedure. Respondents Sarah Jo Green and Walter Green and complainant 
consent to the issuance of the following order: 

ORDER 

Respondents Sarah Jo Green and Walter Green are jointly assessed 
a civil penalty of $500, which shall be payable by a certified check or 
money order to the Treasurer of the United States and forwarded to 
Robert A. Ertman, Office of the General Counsel, Room 2014, South 
Building, United States Department of Agiiculture, Washington, D.C. 
20260, within thirty (30) days from the date this order becomes effective. 
This order shall be effective upon service on respondents Sarah Jo Green 
and Walter Green. 


(No. 22,877) 

In re: Dick Peebles, Sarah Jo Green, and Walter Green. HPA 
Docket No. 121. Filed September 8, 1983. 


Disinissftl of complaint. 
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“Each director named in subparagi'aph (a), (b), and (c) above 
agi'ee to invest $5,000,00 in Tri-County Packing, Inc. In return 
for their investment, they will each receive 1000 shares of 
common voting stock for which they will pay the sum of $1000.00 
and will receive a Judgment Note in the amount of $4,000.00 
to be repaid within five years at an interest rate at twelve 
(12%) percent per annum. If any director named in sub|)ara- 
gi'aphs (a), (b), or (c) above resigns or is removed from office, 
the replacement must be selected with the approval of tlio 
Director Compliance Division, Food Safety and Inspection Ser- 
vice, Washin^on, D.C. 


(3) 

In all other respects, the Stipulation and Consent Decision issued 
September 16, 1983, is eonfii'med in its entirety. 
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(No. 22,876) 

In re: Dick Peebles, Sarah Jo Green, and Walter Green. HPA 
Docket No. 121. Decided September 8, 1983. 

Civil penalty — Consent. 

Robert A EHman, for complainant. 

Respondent, pro se. 

Decision by Victor W. Palmer, Administrative Law Judge. 

CONSENT DECISION WITH RESPECT TO RESPONDENTS SARAH JO GREEN 

AND WALTER GREEN 

This is an administrative proceeding under the Horse Protection Act 
as amended (15 U.S.C. 1821 et seq.), instituted by a complaint filed by 
the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture, charging that respondents 
have violated the Horse Protection Act, as amended. This consent de- 
cision is entered under authority of the applicable Rules of Practice (7 
CFR 1.138). 

Respondents Sarah Jo Green and Walter Green admit the jurisdic- 
tional allegations of the complaint, specifically admit the jurisdiction of 
the Secretary of Agi'iculture, neither admit nor deny the remaining 
allegations of the complaint, and waive oral hearing and further pro- 
cedure. Respondents Sarah Jo Green and Walter Green and complainant 
consent to the issuance of the following order: 

ORDER 

Respondents Sarah Jo Green and Walter Green are jointly assessed 
a civil penalty of $500, which shall be payable by a certified check or 
money order to the Ti'easurer of the United States and forwarded to 
Robert A. Ertman, Office of the General Counsel, Room 2014, South 
Building, United States Department of Agi'iculture, Washington, D.C. 
20250, within thirty (30) days from the date this order becomes effective. 
This order shall be effective upon service on respondents Sarah Jo Green 
and Walter Green. 


(No. 22,877) 

In re: Dick Pebbles, Sarah Jo Green, and Walter Green. HPA 
Docket No. 121. Piled September 8, 1983. 


Dismissal of complaint. 
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Robert A. Eriman^ for complainant. 

Respondent, pro se 

Ord&r issued by Victor W. Palmer, Administrative Law Jtidge. 

DISMISSAL OF COMPLAIN'f AGAINST DICK PEEBLES 

Upon consideration of complainant’s motion that the complaint against 
respondent Dick Peebles be dismissed for the reason that further pro- 
ceedings would not further the purposes of the Horse Protection Act, 
the motion is herewith gi’anted, and the complaint against Dick Peebles 
is dismissed. 


(No. 22,878) 

In re: Richard L. Thornton and Bill Cantrell. HPA Docket No. 
125. Filed October 17, 1983. 

Civil penalty — Disqualification. 

Respondents were each assessed a civil jienalty of $2,000. Respondents were disqualiTied 
from showing or exhibiting any horee and from judging or managing any horse show, 
exhibition or auction for a period of one year. 

Moms Sehnner, for complainant. 

David B Byrne, Jr. and John M. Bolton, III, Montgomery, Alabama, for respondents. 
Order isstced by Donald A. Campbell, Judicial Officer. 

ORDER 

Upon consideration of the opinion entered by the Eleventh Circuit 
Court of Appeals on September 26, 1983, Slip Opinion No. 82-7187 and 
the representation of counsel that respondents do not intend to appeal 
this matter further. 

It is. Ordered, Adjudged and Decreed as follows; 

It is hereby Ordered that the respondents Richard L. Thornton and 
Bill Cantrell be each assessed a civil penalty of Two Thousand Dollars 
:$2, 000.00). 

Further, respondents Richard L. Thornton and Bill Cantrell are each 
lisqualifled from showing or e.xhibiting any horse, and from judging or 
nanaging any horse show, e.xhibition or auction, for a period of one year 
i'om September 26, 1983. 

Certified checks or money orders payable to the Treasurer of the 
Jnited States in payment of the civil penalty shall be forwarded to 
Laron B. Kahn, Office of the General Counsel, United States Depart- 
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ment of Agriculture, South Building, Washington, D.C. 20250 within 
sixty (60) days from the date of this order. 

This order shall become final as to each respondent upon execution 
by the Judicial Officer. 
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DISCIPLINARY DECISIONS 
(No. 22,879) 

In re: Dale E. Petersen. P&S Docket No. 6136. Decided September 
1, 1983. 

Market agency — Dealer— Custodial account — Failing to pay when due — Accounts nnil 
records — Suspended as registrant — Consent. 

Roberta Swartzendniber, for complainant. 

Respondent, p)o se> 

Decisio7i by Victor Vf. Pabner, Administrative Law Judge. 

DECISION 

This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S. C. 181 et seq.) by a Complaint filed by the Administrator, Packei’s 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging' that the respondent willfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is 
entered pursuant to the consent decision provisions of the Rules of 
Pi'actice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I 
of the Complaint and specifically admits that the Secretary has juris- 
diction in this matter, neither admits nor denies the remaining allega- 
tions, waives oral healing and further procedure, and consents and 
agi'ees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 

1. Dale E. Petersen, hereinafter referred to as the respondent, is an 
individual who at all times material herein was doing business as Black- 
well Live.stock Auction. His principal place of business was located in 
Blackwell, Oklahoma. Respondent’s present mailing address is P.O. box 
164, Garden Plains, Kansas 67050. 

2. Respondent, at all times material herein, was: 

(a) Engaged in the business of conducting and operating the Black- 
well Livestock Auction stockyard, a posted stockyard under the Act, 
hereinafter referred to as the stockyard; 

(b) Engaged in the business of buying and selling livestock on a 
commission basis at the stockyard, and buying and selling livestock in 
commerce for his own account; and 
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(c) Registered with the Secretaiy of Agiiculture as a mai’ket agency 
and dealer to buy and sell livestock in commerce. 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts and the par- 
ties having agi’eed to the entry of this decision, such decision will be 
entered. 


ORDER 

Respondent, his agents and employees, directly or through any cor- 
porate or other device, in connection with his business subject to the 
Packers and Stockyards Act, shall cease and desist from: 

1. Failing to deposit in his “Custodial Account for Shippers Pro- 
ceeds,” within the times prescribed in section 201.42 of the regulations 
(9 CFR 201.42), amounts equal to the proceeds due consignors for live- 
stock purchased by respondent for market support, and amounts equal 
to the outstanding proceeds receivable due fi'om the sale of consigned 
livestock; 

2. Failing to otherwise maintain his “Custodial Account for Ship- 
pers’ Proceeds” in strict conformity with the provisions of section 201.42 
of the regulations (9 CFR 201.42); 

3. Failing to remit to the owners or consignors of livestock, when 
due, the net proceeds derived from the sale of consigned livestock. 

Respondent shall keep and maintain accounts, records and memo- 
randa which fully and coiTectly disclose all transactions involved in his 
business subject to the Act including a general ledger of accounts show- 
ing assets, liabilities, income, expenses and net worth, a cmrently posted 
cash receipts and disbursements journal, accounts payable and accounts 
receivable ledgers, complete check registers, a market support account 
and complete livestock inventory records. 

Respondent is suspended as a registrant under the Act for a period 
of 30 days and thereafter until he demonstrates that the deficit in his 
“Custodial Account for shippers’ Proceeds” has been eliminated. When 
the respondent demonstrates that the deficit in his “Custodial Account 
for Shippers’ Proceeds” has been eliminated, a supplemental order will 
be issued in the pi'oceeding terminating this suspension after the ex- 
piration of the 30-day period. 

The provisions of tiiis Order sliall become effective on the sixth day 
after service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 
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(No. 22,880) 

In re: MiKE Larsen cl/b/a Mike’S Cattle Co. P&S Docket No. 6161. 
Decided September 2, 1983. 

Dealer — Failure to pay when due — Insufficient funds checks — Suspension of roRls- 
tration— Consent. 

Allan R Kalian, for complainant. 

Respondent, pio se. 

Decision by William J, WebeVy Administrative Law Judge, 

DECISION 

This proceeding was instituted under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. §181 et seq.), by a 
complaint filed by the Administrator, Packers and Stockyards Adwtiu- 
istration, United States Department of Agi’iculture, alleging' that tho 
lespondent’s financial condition does not meet the requirements of the 
Act and that the respondent willfully violated the Act. This decision is 
entered pursuant to the consent decision pi'ovisions of the Rules of 
Practice applicable to this proceeding (7 CFR §1.138). 

Ihe respondent admits the jurisdictional allegations in paragi’aj)h I 
of the complaint and specifically admits that the Secretary has jurisdic- 
tion in this matter, neither admits nor denies the remaining' allegations, 
waives oral hearing and further procedure, and consents and agrees ' 
for the purpose of settling this proceeding and for such purpose only 
to the entiy of this decision. 


FINDINGS OF PACT 

1. Mike Larsen, doing business as Mike’s Cattle Co., hereinafter re- 
feiTed to as the respondent, is an individual whose mailing address is 
Box 107A-1, Route #2, Buffalo, Missouri 65622. 

2. Respondent was, at all times material herein: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

and Si Secretary of Agriculture as a dealer to buy 

and sell livestock m commerce for his own account. ^ 

CONCLUSIONS 

the jurisdictional facts and the par- 
enterecr'^^ decision, such decision will be 
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ORDER 

Respondent Mike Larsen, individually or throuyfh any corporate or 
other device, in connection with his operations subject to the Packers 
and Stockyards Act, shall cease and desist from: 

1. Failing to pay, when due, the full purchase price of livestock; 
and 

2. Issuing checks in payment for livestock without having or main- 
taining sufficient funds to pay such checks on deposit and available in 
the bank account upon which such checks are drawn to pay such chocks 
when pi’esented for payment. 

Respondent is suspended as a registrant under the Act for a period 
of eight weeks and thereafter until he demonstrates that he is no longer 
insolvent. When respondent demonstrates that he is no longer insolvent, 
a supplemental order shall be issued in this proceeding terminating this 
suspension, after the expiration of the eight-week period. 

The provisions of this order shall become effective on tlie sixth day 
after service of this order on the respondent. 

Copies of this decision shall be served on the jiartics. 


(No. 22,881) 

In re: Rodney Bolcao. P&S Docket No, 6134. Decided September 14, 
1983. 

Dealer — Boudins: requirement— Civil pennity — Consent. 

Peter V. Train, for complainant. 

Respondent, p)0 se. 

Decision by Jolm A. Campbell, Administrative Law Judge, 

decision 

This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. §181 et seq.) by a Complaint filed by the Adminislmtor, Pack- 
ers and Stockyards Administration, United Stales Department of Ag- 
riculture, alleging that the respondent willfully violated the Act and the 
regulations issued thereunder (9 C.P.R. §201.1 et seq.). This dcicison 
is entered pursuant to the consent decision provisions of the Rules of 
Practice applicable to this proceeding (7 C.P.R. §1,138). 

The respondent admits the jurisdictional allegations in paragi’aph I 
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of the Complaint and specifically admits that the Secretary has juris- 
diction in this matter, neither admits nor denies the remaining allega- 
tions, waives oral hearing and further procedm'e, and consents and 
agi’ees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 

1. Rodney Bolcao, hereinafter referred to as the respondent, is an 
individual whose mailing address is 5805 Cherub Lane, Winton, Cali- 
fornia 95388. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of a market agency buying livestock 
in commerce on a commission basis; and 

(b) Registered with the Secretary of Agi’iculture as a dealer pur- 
chasing livestock for slaughter only as an employee of Rudnick Packing 
Co., Inc. 


CONCLUSIONS 

The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 

Respondent Rodney Bolcao, his agents, employees, successors and 
assigns, individually or through any corporate or other device, in con- 
nection with his activities subject to the Act, shall cease and desist 
fi'om engaging in business in any capacity for which bonding is re- 
quii’ed under the Packers and Stockyards Act, as amended and sup- 
plemented, and the regulations, without filing and maintaining a 
resonable bond or its equivalent, as I’equired under the Act and the 
regulations. 

Insofar as respondent is now in compliance with the bonding provi- 
sions under the Act and the regulations, no suspension is warranted. 

In accordance with section 312(b) of the Act (7 U.S.C. §213(b)), re- 
spondent is assessed a civil penalty in the amount of Two Hundred and 
Fifty Dollars ($250.00). 

The provisions of this order shall become effective on the sixth day 
after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 
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{No. 22,882) 

III re: Billy C. Robinson, Bbnita Robinson, Joe Harold Mote, 
and Cleburne County Livestock Sales, Inc. P&S Docket No. 6173. 
Decided September 14, 1983. 

Dealer — Mai Uet aj^ency — Liabilities exceed assets — Misiisinfr proceeds from sale of 
livestock — Custodial account — Insufficient funds checks — Failure to pay when due — 
Suspension of registration — Consent* 

AUan R Kahan, for complainant* 

Rebpoiulent, pro sc. 

Decision by John A. Campbell, Administrative Law Judge. 

DECISION re: BILLY C. ROBINSON. BENITA ROBINSON. AND CLEBURNE 
COUNTY LIVESTOCK SALES, INC. 

This proceeding was instituted under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. §181 et seg.), by a 
complaint filed by the Admini.strator, Packers and Stockyards Admin- 
istration, United States Department of Agj’iculture, alleging that the 
respondents wilfully violated the Act and the regulations issued there- 
under (9 C.F.R. §201.1 et seg.). This decision is entered pursuant to the 
consent decision provisions of the Rules of Practice applicable to this 
proceeding (7 C.FMl. §1.138). 

Respondents Billy C. Robinson, Benita Robinson and Clebume County 
Livestock Sales, Inc., admit the jurisdictional allegations in paragi’aph 
I of the complaint as they pertain to them and specifically admit that 
the Secretai’y has jurisdiction in this matter, neither admit nor deny 
the remaining alIegation.s, waive oral hearing and further procedure, 
and consent and agi-ee, for the purpose of settling this proceeding and 
for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 

1. Billy C. Robinson, hereinafter referred to as respondent Billy Rob- 
inson, is an individual whose mailing address is P.O. Box 106, Route 
#1, Ranburne, Alabama 36273. 

2. Respondent Billy Robinson, at all times material herein, was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; 

(b) Engaged in the business of buying and selling livestock on a 
commission basis at the Gainesville Livestock Market stockyard, Gaines- 
ville, Georgia, and the Citizens Stockyai’d, Arlington, Georgia, both of 
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which are stockyards posted under and subject to the provisions of the 
Act, and engaged in the business of buying and selling livestock on a 
commision basis at the Gainesville stockyard, and selling livestock on a 
commission basis at the Citizens Stockyard; and 

(c) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for his own account, and as a market 
agency to buy and sell livestock in commerce on a commission basis. 

3. Respondent Billy Robinson is, and at all times material herein was, 
the President and major stockowner of respondent Cleburne County 
Livestock Sales, Inc., and with respondents Benita Robinson and Joe 
Harold Mote, responsible for the management, direction and control of 
respondent Cleburne County Livestock Sales, 

4. Benita Robinson, hereinafter referred to as respondent Benita 
Robinson, is an individual whose business mailing address is P.O. Box 
106, Ranburne, Alabama 36273. 

5. Respondent Benita Robinson is, and at all times material herein 
was, Seci’etary-Treasurer of respondent Cleburne County Livestock 
Sales, Inc., and with respondents Billy Robinson and Joe Harold Mote, 
responsible for the management, direction and control of respondent 
Clebui’ne County Livestock Sales. 

6. Cleburne County Livestock Sales, Inc., hereinafter referred to as 
respondent Clebunie, is a corporation whose mailing address is P.O. 
Box 106, Ranburne, Alabama 36273. 

7. Respondent Cleburne, at all times material herein, was: 

(a) Engaged in the business of conducting and operating the Cle- 
burne County Livestock Sales stockyard, a stockyard posted under and 
subject to the provisions of the Act; 

(b) Engaged in the business of selling livestock on a commission 
basis at the stockyard, and buying and selling livestock for its own 
account in commerce; and 

(c) Registered with the Secretary of Agricultm'e as a market agency 
to buy and sell livestock in commerce on a commission basis, and as a 
lealer to buy and sell livestock in commerce for its own account. 

8. Respondent Cleburne, at all times material herein, operated under 
.he management, direction and control of respondents Billy Robinson, 
Benita Robinson and Mote. 


CONCLUSION 

Respondents Billy C. Robinson, Benita Robinson and Cleburne County 
Livestock Sales, Inc., having admitted the jurisdictional facts as they 
pertain to them, and the parties having agi'eed to the entry of this 
decision, such decision will be entered. 
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ORDER 

Respondent Billy C. Robinson, his agents and employees, directly or 
through any corporate or other device, in connection with his business 
operations subject to the Packers and Stockyards Act, shall cease and 
desist from: 

1. Engaging in business as a market agency or dealer while his 
current liabilities exceed his cuiTent assets; 

2. Using funds, or permitting the use of funds, received as pro- 
ceeds from the sale of consigned livestock for purposes of his own or 
for any purpose other than the payment of the net proceeds to the 
owners, consignors or shippers of such livestock, for the payment of 
sums due the respondent as compensation for his services, or for the 
payment of lawful marketing charges; 

3. Failing to deposit in his “Custodial Account for Shippers’ Pro- 
ceeds” within the times prescribed by section 201.42 of the regulations 
(9 C.F.R. §201.42) an amount equal to the proceeds receivable from the 
sale of consigned livestock; 

4. Failing to otherwise maintain his “Custodial Account for Ship- 
pers’ Proceeds” in strict conformity with the provisions of section 201.42 
of the regulations (9 C.F.R. §201.42); 

6. Issuing cheeks in payment of the net proceeds resulting from 
the sale of consigned livestock without having sufficient funds on deposit 
and available in the account upon which such checks arc drawn to pay 
such cheeks when presented; and 

6, Failing to transmit or deliver to the owners, consignors or ship- 
pers of livestock, when due, the net proceeds received from the sale of 
their livestock. 

Respondent Billy C. Robinson is suspended as a registrant under the 
Act for a period of eighteen (18) months and thereafter until he dem- 
onstrates the he is no longer insolvent, and that the deficits in his 
custodial accounts, including the accounts for Gainesville and Cleburne, 
have been eliminated. When respondent Billy C. Robinson demonstrates 
that he is no longer insolvent, and that the deficits in his custodial 
accounts have been eliminated, a supplemental order will be issued in 
this proceeding terminating the suspension, after the expiration of the 
eighteen (18) month period. It is further ordered that this suspension 
of I'espondent Billy (I!, Robinson for a period of eighteen (18) months 
shall commence at the conclusion of the period of incarceration to which 
respondent Billy C. Robinson was sentenced in State of Georgia v. Billy 
Robinson, Case No. K-83-47489. 

Respondent Cleburne County Livestock Sales, Inc,, its officers, di- 
rectors, agents and employees, directly or through any corporate or 
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other device, in connection with its business operations subject to the 
Packers and Stockyards Act, shall cease and desist from; 

1. Engaging in business as a market agency or dealer while its 
current liabilities exceed its current assets; 

2. Using funds, or permitting the use of funds, received as pro- 
ceeds from the sale of consigned livestock for purposes of its own or for 
any purpose other than the payment of the net proceeds to the owners, 
consignors or shippers of such livestock, for the payment of sums due 
the respondent as compensation for its services, or for the payment of 
lawful marketing charges; 

3. Failing to deposit in its “Custodial Account for Shippers’ Pro- 
ceeds” within the times prescribed by section 201.42 of the regulations 
(9 C.F.R. §201.42) an amount equal to the proceeds receivable from the 
sale of consigned livestock; 

4. Failing to otherwise maintain its “Custodial Account for Ship- 
pers’ Proceeds” in strict conformity with the provisions of section 201.42 
of the regulations (9 C.F.R. §201.42); 

5. Issuing checks in payment of the net proceeds resulting from 
the sale of consigned livestock without having sufficient funds on deposit 
and available in the account upon which such checks are drawn to pay 
such checks when presented; and 

6. Failing to transmit or deliver to the owners, consignors or ship- 
pers of livestock, when due, the net proceeds received from the sale of 
their livestock. 

Respondent Cleburne County Livestock Sales, Inc., is suspended as 
a registrant under the Act for a peiiod of eighteen (18) months and 
thereafter until it demonsti’ates that it is no longer insolvent, and that 
the deficit in its custodial account has been eliminated. When respondent 
Cleburne County Livestock Sales, Ine., demonstrates that it is no longer 
insolvent, and that the deficit in its custodial account has been elimi- 
nated, a supplemental oi’der will be issued in this proceeding terminating 
the suspension, after the expiration of the eighteen-month period. 

Respondent Benita Robinson, her agents and employees, directly or 
through any corporate or other device, in connection with her operations 
ibject to the Packers and Stockyards Act, shall cease and desist from: 

1. Engaging in business as a market agency or dealer while her 
irrent liabilities exceed her current assets; 

2. Using funds, or permitting the use of funds, received as pro- 
aeds from the sale of consigned livestock for purposes of her own or 
jr any purpose other than the payment of the net proceeds to the 
awners, consignors or shipper's of such livestock, for the payment of 
5ums due the I’espondent as compensation for her services, or for the 
oayment of lawful marketing charges; 
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3. Failing to deposit to her “Custodial Account for Shippers' Pro- 
ceeds” within the times prescribed by section 201. 42 of the regulations 
(9 C.F.R. §201.42) an amount equal to the proceeds receivable from the 
sale of consigned livestock; 

4. Failing to otherwise maintain her “Custodial Account for Ship- 
pers’ Proceeds” in strict conformity with the provisions of section 201.42 
of the regulations (9 C.F.R. §201.42); 

6. Issuing checks in payment of the net proceeds resulting from 
the sale of consigned livestock without having sufficient funds on deposit 
and available in the account upon which such checks are drawn to pay 
such checks when presented; and 

6. Failing to transmit or deliver to the owners, consignors or ship- 
pers of livestock, when due, the net proceeds received from the sale of 
her livestock. 

Respondent Benita Robinson shall not engage in business as a market 
agency or dealer, within the meaning of those terms as defined in the 
Act, for a period of eighteen (18) months. 

The provisions of this order shall become effective on the sixth day 
after service upon the respondents. 

Copies of this decision shall be served upon the j>arties. 


(No. 22,883) 

In re: Leon Farrow, Knoke Livestock Buyers, Inc., and Thomas 
Lenz. P&S Docket No. 5893. Decided September 21, 1983. 

Dealer— -Market agency— Arrangement whore dealers do not compete— Significant 
ii^ury to competition — Suspension of registration. 

The Judicial Officer reversed the Administrative Law Judge’s initial decision and order 
dismissing the complaint. The record establishes beyond any doubt that re.spondents 
entered into an arrangement under which they did not compete against each other for 
the purchase of '‘pound cows” during the time period involved. An administrative law 
judge’s findings of fact are given great weight, but maybe reversed where documentary 
evidence or inferences to be drawn from the facts are involved. Complainant is required 
to prove its case only by a preponderance of the evidence. 

The natural inference is drawn from the evidence that prices for pound cows at the Algona 
stockyard were adversely affected by the direct and significant injury to comiietition 
resulting from respondents’ agreement. It is inferred that testimony of a witness not 
called by respondents would have been adverse to respondents. If an auction market 
regularly bought substantial volumes of a particular type of livestock, allegedly as market 
support, an investigation would be waitanted to determine whether the market was 
illegally speculating in consignments. Although actual iiyury to producer prices in this 
case is based only on an inference, rather than direct evidence, actual injury to competition 
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is proven by undisputed evidence. Injury to competition, or even likely ipjiiry to cci: 
petition, is all that is required to be shown. 

Respondents’ agreement aiid practice was in direct violation of Section 201.70 of Ih 
regulations promulgated under the Act. Respondents’ practice pursuant to that agi^eenicr- 
was an '‘unfair” practice prohibited by section 312(a) of the Act. The Packers and Stocl 
yards Act is broader in scope than other regulatory statutes, and is remedial legislalloc 
to be construed liberally. It is well settled that where a practice injures or is likely tc 
injure competition it is an unfair practice. It is fuHher settled that the Act is desjgnci! 
to prevent potential irgury by stopping unla\vful practices m their incipiency. 

Respondents argument that their conduct was not unlawful because six isolated incideatt 
cannot be an unfair practice, has no factual basis. The record shows that respondent 
engaged in a continuous non-competitive practice during the period involved. Howeve 
even if the evidence established an unfair practice on only one occasion, the legislatiu 
history of the Act and case law supports the Department’s position that a single violatios 
may be an unfair practice under the Act. 

Respondents argued that the complaint lacked specificity. However it is found that ik 
complaint was sufficiently specific for an administrative proceeding. 

Respondents’ violations were intentional, flagi*ant and serious, A violation is willful if it 
is done intentionally or mth careless disregard of statutory requirements. Respondents’ 
conduct strikes at the core of fair competition, and is a flagi’ant and serious violation ol 
the Act. Any sanction to be imposed must I’eflect the seriousness of the violations and k 
sufficient to insure future compliance by respondents and other potential violators. 

Respondents were oa'dered to cease and desist from: engaging in any course of business 
for the purpose of controlling prices, entering into any aiTangement with any other dealer 
under which anyone is to refrain from bidding on livestock; failing to conduct their livestock 
buying operations independently of and in competition with other dealers; and entering 
into any arrangement with any other dealer to “pool” their livestock purchases. Respond' 
ents FaiTow and Knoke Livestock Buyers, Inc, were suspended as registrants under the 
Act for a period of 46 days. 

Robert Swartzendruber, for complainant. 

Robert Malloy, Goldfield, Iowa, for respondents. 

Dorothea A. Baker, Administrative Law Judge. 

Decision by Donald A. Campbell^ Judicial Officer. 

DECISION AND ORDER 

This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. §181 et seq.).^ 0« 


See generally Campbell, "The Packers and Stockyards Act Regulatory Program,” in 
1 Davidson, Agjicultuirai Law, ch. 3 (1981 and Aug. 1983 Supp.), and Carter, "Packers 
ami Stockyards Act," in 10 Harl, Agricultural Law, ch. 71 (1980). 
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June 14, 1983, Administrative Law Judge Dorothea A. Baker filed an 
initial decision and order dismissing the complaint. 

On July 22, 1983, complainant appealed to the Judicial Officer, to whom 
final administrative authority has been delegated to decide the Depart- 
ment’s cases subject to 6 U.S.C. §§656 and 557 (7C.F.R. §2.35).^ The case 
was referred to the Judicial Officer for decision on September 9, 1983. 

Oral argument before the Judicial Officer, which is discretionary (7 
C.F.R. §1. 145(d)), was requested by respondents, but is denied inas- 
much as the issues of fact and law, which are not difficult, have been 
thoroughly briefed, and oral argument would seem to serve no useful 
purpose. 

For the reasons set forth below, the record establishes beyond any 
doubt that respondents, who ai*e independent livestock dealei’s, entered 
into an arrangement under which they did not compete against each 
other for the purchase of “pound cows” at the Algona Livestock Auction 
and Exchange, Algona, Iowa, during the period March 17 through June 
30, 1980. Such a practice violates the Act and regulations. 

FINDINGS OP PACT 

1. Respondent Leon FaiTow is an individual whose principal place 
of business is located at Ledyard, Iowa. His business mailing address 
is RFD Ledyard, Iowa 50656. 

2. Respondent Farrow, at all times material herein, was engaged 
in the business of buying and selling livestock in commerce for his own 
account, and was registered with the Secretary of Agi’iculture as a 
dealer to buy and sell livestock in commerce. 

3. Respondent Knoke Livestock Buyers, Inc., is a corporation with 
its principal place of business located at Knoke, Iowa. Its business mail- 
ing address is Knoke, Iowa 60653. 

4. Respondent Thomas Lenz is the president, secretary, treasui’er 
and principal stockholder of respondent Knoke Livestock Buyers, Inc., 
and manages and directs its day-to-day business. 

6. Respondents Knoke and Lenz, at all times material herein, were 
engaged in the business of buying livestock in commerce on a commission 
basis and buying and selling livestock in commerce for their own account. 


’’The career position of Judicial Officer was established pm-suant to the Act of April 4, 
1940 (7 U.S.C. §§4B0c-460g), and Reorganisation Plan No. 2 of 1968, 18 Fed. Reg. 3219 
(1963), reprintedinBV.S.C. app., at 764 (1970). The Department’s present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 8 years’ tnal litigation; 10 years’ appellate litigation relating 
to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program.) 
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Respondent Knoke, at all times material herein, was registered with 
the Secretary of Agricultui'e as a market agency to buy livestock on a 
commission basis and as a dealer to buy and sell livestock in commerce. 

G. Algona Livestock Auction and Exchange, Algona, Iowa (Algona 
stockyard), was, at all times material herein, a posted stockyard subject 
to the provisions of the Packers and Stockyai’ds Act, conducting a weekly 
livestock auction each Monday. All livestock are sold by the pound at 
the Algona stockyard, except for bred cows (Tr. 121). 

7. Respondents Farrow and Lenz have been engaged in the business 
of buying or selling livestock as dealers for over 20 years. They attend 
regularly and buy live.stock at many of the same auction markets, in- 
cluding the Algona stockyard. When respondent Lenz does not person- 
nally buy livestock at the Algona stockyard for his corporation, Knoke 
Livestock Buyers, Inc., he has another buyer, Larry Melco, present to 
buy for his corporation. 

8. “Pound cows” are cattle bought by the pound for slaughter which 
are culled, non-productive, diseased, and/or old cows which a farmer 
wants to dispose of due to poor condition or lack of productivity. Such 
animals generally weigh from 700 to 1,600 pounds. 

During the time period involved here, pound cows were sold at the 
Algona .stockyard at prices generally ranging from $34.26 per cwt. (CX 
23, at 20) to $53.25 per cwt. (CX 23, at 28), returning from $300 to $700 
to the farmer. The prices for different pound cows sold at Algona on a 
single day frequently vai’ied by as much as $6 to $10 per cwt. (CX 23). 
An unusually defective cow might sell, e.g., for $7.00 per cwt. , returning 
about $55 to the farmer (CX 23, at 18). 

The number of pound cows offered for .sale by an individual farmer 
is small, with an average individual consignment being one to five head 
at the Algona stockyard. Pound cows are generally sold one at a time 
at the Algona stockyard (Tr. 102), Pound cows are sold “as is” and at 
the buyer’s risk. If the animal is condemned, the packer pays nothing 
for the animal (Tr. 100, 133). 

9. Pound cows are a small percentage of the cattle sold at the Algona 
stockyard. Depending on the season of the year, between 15 and 45 
pound cows are offered for sale out of a total of 400 to 800 head of cattle 
at Algona’s weekly auction. 

10. Respondents Knoke and PaiTow both bought substantial quan- 
tities of pound cows at the Algona stockyard prior to their agi’eement 
referred to in Findings 15 and 16. Respondent Knoke, under the direc- 
tion, management and control of respondent Lenz, and respondent Far- 
row were the principal buyers of pound cows at the Algona stockyard 
(Tr. 119, 179). The majority of buyers in attendance at the Algona 
stockyard were there to buy other types of livestock. 
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11. Respondents Knoke and Farrow both sold their pound cows (and 
some other livestock) to the same packer, Northern States Beef, Inc., 
Omaha, Nebi'aska. Respondents Knoke and Fan’ow separately contacted 
Northern States Beef, Inc., neai’ly every day, and sometimes several 
times a day, to get the prices Northern States was paying that day (Tr. 
125-26). During 1980, respondent Knoke sold more livestock to Northern 
States Beef, Inc., than respondent Farrow, i.e., respondent Knoke sold 
two to four loads of livestock, and respondent FaiTow sold two to three 
loads of livestock, per week to Northern States (Tr. 126-26). 

12. Northern States Beef, Inc., is located about 140 to 150 miles from 
the Algona stockyard. Trucking cost about $1.80 per mile in the first 
half of 1980 (Ti'. 131-32), or about $270 from the Algona stockyard to 
Northern States Beef, Inc. 

13. During the period involved in the complaint, March 17 through 
June 30, 1980, a buyer was present at the Algona stockyard for re- 
spondent Knoke for each of the Monday sales, and respondent Farrow 
was present for each of the sales except April 28 and May 5, 1980. 

14. Two employees of the Packers and Stockyards Administration 
from the agency’s Omaha Regional Office, Michael T. Purnell, a mai’- 
keting specialist, and Merle Paulsen, an auditor, interviewed respond- 
ents Farrow and Lenz on July 31 and August 1, 1980, respectively. Mr. 
Purnell wrote short affidavits based on the interviews. After each re- 
spondent read the affidavit relating to his interview, he was sworn and 
signed the affidavit (Tr. 243-49). 

15. The affidavit of respondent Lenz states in its entirety, except for 
brief “boiler plate” appearing on the fii'St and third pages (CX 7): 

My name is Tome Lenz and I am principal officer and man- 
ager ofthe corporation Knoke Livestock Buyers, Inc. of Knoke, 
Iowa, a livestock dealer firm registered and bonded with the 
Packers and Stockyards-AMS. In the rest of this statement 
this corpoi’ation will be abbreviated KLB. 

As a dealer KLB buys pound cows at auction markets in 
Iowa for slaughter at Northern States Beef, Inc., Omaha, 
Nebraska. 

Weekly, KLB, its agent or employee, attends the Algona 
Livestock: Auction and Exchange to buy livestock. KLB does 
not buy pound cows for resale and slaughter at this Algona 
auction market when Leon Farrow of Ledyard, Iowa is in at- 
tendance at the sale. 

We have an agr’eement that Leon Farrow buys and pays for 
the pound cows and we split the profit when tney are sold to 
Northern States Beef, Inc. 

When Leon Fanw does not attend this sale KLB purchases 
and pays for the pound cows. 

KLB and Leon Fanrow sit together at the sale and buy the 
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COWS in a joint deal as we do not see ourselves as competitors 
as the cows we buy go to the same packer, Northern States 
Beef, Inc. 

Respondent Lenz initialed two changes in the wording of his affttla vit 
(CX 7, at 2). 

16. Disregarding the “boiler plate” on page one of respondent Far- 
row’s affidavit, the fii-st two paragi'aphs state (CX 6): 

I, Leon Fan’ow of Ledyard, Iowa am a livestock dealer reg- 
istered and bonded with the Packers and Stockyards Admin- 
istration. 

On Mondays I buy livestock at the auction in Algona, Iowa. 

On Tuesdays I buy livestock at the auctions in fencer and 
Buffalo Center, Iowa. On Wednesday I bought livestock at the 
auction in Forest City, Iowa. On Fridays I buy livestock at the 
auction market in Sioux Center, Iowa. On Saturdays I buy 
livestock out of the auction market in Sibley, Iowa. I buy and 
pay for pound cows at all of these markets and send them for 
slaughter at Northern States Beef, Inc. of Omaha, NE. I pay 
for all the pound cows Tom Lenz of Kmoke Livestock Buyers, 

Inc. and I buy at the Algona, Iowa market. We used to fight 
for them but we get together at Algona now as we are sending 
them to the same place. 

Respondent Farrow’s affidavit contains two additional paragraphs of 
approximately the same length as those quoted above, which arc not 
relevant to this proceeding. 

17 . Donald J . Prilipp, the owner and operator of the Algona stock- 
yai'd, testified that he signed an affidavit on August 1, 1980 (the aaino 
date as respondent Lenz’ affidavit), stating (Tr. 91): 

“Knoke Livestock Buyere”— or “KLB,” as we refer to them — 
pays for the livestock ne buys, and Leon Farrow pays for the 
livestock he buys. KLB buys cattle that are mostly feeders and 
heiferettes and does not buy pound cows when Leon Farrow 
is here. Leon Farrow buys pound cows when he is here.” 

Mr. Prilipp testified that the Packers and Stockyards investigatoi*, 
Ml'. Puniell, wTote the affidavit, but that he (Prilipp) “made some changos 
on it” in his own handwriting (Tr. 90). 

^ 18. On the six specific dates listed in the complaint, respondontfi' 
allow and Knoke purchased the following numbers of pound cown nt 
\e Algona stockyard (CX 22; see, also, CX 8-13, 23, 28-34; Tr. 84-85); 


Date 

March 17, 1980 
March 24, 1980 
Match 31, 1980 
June 9, 1980 
June 16, 1980 
Juno so, 1980 


Purchases of Pound Cowa at Algona Stockyard 

Respondent Farrow Reapondcnt Knoko 


22 0 

19 0 

26 0 

11 0 

29 0 

16 0 
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On each of these dates, the buyer for respondent Knoke bought other 
livestock at the Algona stockyard sale. 

19. All of the pound cows bought by respondent Farrow on the dates 
referred to in Finding 18 were sold to Northern States Beef, Inc., 
together with a few bulls (usually one to three) also bought by respond- 
ent Farrow at the Algona stockyard on each of those dates. The pound 
cows and the few bulls were killed on a gi’ade and yield basis, that is. 
Northern States paid respondent Fai’row on the basis of the gi'ade and 
weight of the dressed carcasses (Tr. 101). Northern States sent a typed 
or computer print-out settlement sheet to respondent Farrow relating 
to each of the dates refeiTed to in Finding 18 (CX 29-34). Each settle- 
ment sheet shows the basis for the computation of the total amount paid 
to respondent Farrow. The total amount paid by Northern States to 
respondent Farrow is shown in the right hand column of each settlement 
sheet. Underneath the printed amount paid by Northern States, various 
handwritten computations were made by respondent Farrow (Tr. 67). 

Respondent Farrow ftrst deducted the cost of the pound cows and 
bulls from the amount paid by Northern States, which determined the 
gi'oss profit on the transactions (CX 28-34; Tr. 67). He then subtracted 
trucking (ibid,; and Tr. 239-40), and at times, other expenses (CX 28- 
34), which determined the net profit. The net profit was then divided 
by two, on the pidnted settlement sheets, and respondent Farrow wrote 
a check to respondent Knoke for half the net profit plus, at times, the 
amount of the trucking or other expenses (CX 29-34; Tr. 67-70). 

For example, with respect to the 29 pound cows and 1 bull bought 
by respondent Farrow on March 17, 1980, which were killed by Northern 
States on March 18, 1980, the following computations are shown on the 
settlement sheet (CX 29, at 1-2): 

16,220.64 
16,864.09 
366.65* 
trk. 251.26 

2U0S.30 
62.66 
261.26 
303.90 

*Note: Should be $356.45 

The fli’st figure, $16,220.64, is the printed amount paid by Northern 
States. The other figures are in respondent Farrow’s handwriting. Re 
spondent Farrow subtracted the cost of the animals ($16,864.09) front 
Northern States’ payment, resulting in a gi’oss profit of $366.66 (Tr. 
67), He then subtracted the $261.25 trucking charge from the gi'oss 
profit, resulting in a net profit of $106,30 (Tr. 67). A check for half the 
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net profit ($52.65) plus the trucking charge ($251.25), totalling $208- IK)^ 
was sent by respondent FaiTow to respondent Knoke (Tr. G7~68), 

20. The half profits on the six transactions specifically refcri'ed to in 
the complaint, which were included in the checks sent by resj)ond<^nt 
Fairow^ to respondent Knoke Livestock Buyers, Inc. , are as follows (CX 
28^4): 


Amount of Plalf-Profita Sent by 



Respondent Farrow to Respondent Knoke 

Purchase Date 

Half-Profit 

March 17, 1980 

$ 62.05 

March 24, 1980 

207.42 

March 31, 1980 

271.74 

June 9, 1980 

335,47 

June 16, 1980 

249.75 

Juno 30, 1980 

98.18 


21. Wheii respondent Lenz received one-half of the net profit froiii 
respondent Farrow^s sale of the pound cows and the bulls referred to 
in Findhigs 18, 19 and 20, respondent linoke treated this as ^'livestoolc 
income 222), rather than as reimbursement for expenses. 

22. During other sales at the Algona stockyard in the period March 
thiough June 1980, respondent Farrow also purchased pound eowK, 
while respondent Knoke, although buying other livestock on each duto, 
did not buy pound cows, as follows (see CX 8, 16, 22, 23, 24): 


Date 

Murcli a, 1980 
March 10, 1980 
April 7, 1980 
Apnl M, 1980 
April 21, 1980 
May 12, 1980 
May 19, 1980 
June 2, 1980 
June 23, 1980 


Purchases of Pound Cows at Algona Stockyard 


Respondent Farrow 

n 
21 
9 

14 
12 
31 
S9 
25 
4 


Respondent Knoke 

0 
0 
0 
0 
1 

0 ^ 

0 
0 
0 


hy the on this date, but since they were aold 

(Ti*. 121) ^ "owa 

responde\i?Fm>mtTi^r^ J«>y 21. 1980, when 

espondent rmow was not present at the Algona stockyard {see CX 

15. 22, k at 4M8,T25 To 
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Purchases of Pomicl Cows at Algona Stockyard 
When Respondent Farrow Not Pie&enl 
Pate Rospondent Knoke 


April 28, 1980 4 

May 6, 1980 4 

July 14, 1980 32 

July 21, 1980 18 


CONCLUSIONS 

I. Evidence as to Respondents* Agi’eement and Practice. 

Judge Baker’s holding that complainant failed to prove a violation is 
based in part on her evaluation of the demeanor of the witnesses. It is 
the consistent practice of the Judicial Officer to give great weight to 
the findings of fact by administrative law judges since they have the 
opportunity to see and hear the witnesses testify.'^ However, in rare 
cases, such as the present one, the Judicial Officer has reversed as to 
the facts, particularly where documentary evidence or interferences to 
be drawn ft*om the facts ai*e involved.*' 

In the pi'esent case, documentary evidence and respondents’ testi- 
mony at the hearing overwhelmingly establish that respondents entered 
into an arrangement under which they did not compete against each 
other for the purchase of pound cows at the Algona Livestock Auction 
and Exchange, Algona, Iowa, but, instead, (i) respondent Farrow pur- 
chased pound cows at the Algona stockyard when ho was present, (ii) 
respondent Knoke refrained from purchasing pound cows at Algona 


*E.g., In re King Meal Packing Oo., 40 Agi-ic. Dec, 552, 563 (1981); In re Thornton, 
88 Agi'ic. Dec. 1426, 1426-28 (remand order), final decision, 38 Agric. Dec, 1539 (1979) 
(affirming Judge Bakei*’s dismissal of compiaint whore she accepted the testimony of 
respondent’s wife, respondent’s employee, and respondent’s “real good friend’’ over that 
of three disinterested U.S.D.A. veterinarians); In re Unionville Sales Co., 38Agi'k*. Dec. 
1207, 1208-09 (1979) (remand order); In re National Beef Packing Co., 36 Agric. Dec. 
1722, 1736 (1977), affd, 606 F,2d 1167 (10th Gir. 1979). 

'E.g., In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Doc. 1336, 1347 (1978), affd, 
No. 78-3134 (D. N.J. May 26, 1979), affd mem , 614 F.2d 770 (3d Gir. 1980); In re 
Muehlenlhaler, 37 Agi-ic. Dec. 313, 330, affd mem., 690 F.2d 340 {8th Gir. 1978); In re 
M. &H, Produce Co., 34 Agric. Dec. 700, 763-56 (1975), affd mem., 549 F.2<1 830 (D.C. 
Gir.), ceri, denied, 434 U.S. 920 (1977). Also, sec, FCC v, AUeniown Broadcasting Co., 
349 U.S. 368, 364-66 (1966); Universal Camera Covp. v. NLIiB, 340 U.S. 474, 492-97 
(1951); Federal Radio Comm’n v. Nelson Bros. Bond & Mortgage Co., 289 U.S, 266, 286- 
86 (1933); Southern Nat’l Mfg. Co. v. EPA, 470 r.2d 194, 197 (8th Cir, li)72); Itelail, 
Wholesale & Dep't Store Union v. NLRB, 466 F.2d 380, 387 (D.C. Cir. 1972); OKC Carp. 
V. FTC, 466 P.2d 1169, 1162-63 (10th Cir. 1972); Nix v. NLRB, 418 F.2(i 1001, 1008 (6th 
Cir. 1969); Joy Silk Mills, Inc. v. NLRB, 186 F.2d 732, 742 (D.C. Cir, 1960), cert, denied, 
341 U.S. 914 (1961): Davis, Administrative Law Treatise (1968 & 1970 Siipp.), SilO.04. 
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(except on the rare occasions when respondent Farrow was not present), 
and (iii) respondents Farrow and Knoke shared the profits (and losses) 
on the pound cows bought by respondent Farrow at Algona. 

The most telling documentaiy evidence consists of the affidavits signed 
by respondents Lenz and Farrow. Although neither respondent Lonz 
nor respondent FaiTow I'emembers that he was sworn before signing 
his affidavit (Tr. 216, 227-28), neither denied being sworn, and Mr. 
Purnell, who wrote and witnessed the affidavits, testified categorically 
that both were sworn (Tr. 243-46). 

The affidavits show that respondents had an arrangement under which 
respondent Farrow bought pound cows at the Algona stockyard wlion 
he was present, respondent Knoke refrained from buying pound cows 
at Algona when respondent Fairow was present, and respondents Knoke 
and Farrow split the profits on the pound cows when they were sold to 
Northern States Beef, Inc. Respondent Lenz states in his affidavit (Finding 
16): 

Weekly, KLB, its agent or employee, attends the Algona 
Livestock Auction and Exchange to buy livestock. KLB does 
not buy pound cows for resale and slaughter at this Algona 
auction market when Leon FaiTow of Ledyai’d, Iowa is in at- 
tendance at the sale. 

We have an agi'eement that Leon Farrow buys and pays for 

' the pound cows and we split the profit when they are sold to 
Northern States Beef, Inc. 

When Leon Farrow does not attend this sale KLB purchases 
■' and pays for the pound cows. 

KLB and Leon Farrow sit together at the sale and buy the 
cows in a joint deal as we do not see ourselves as competitors 
as the cows we buy go to the same packer, Northern States 
Beef, Inc. 

Similarly, respondent Faiwow states in his affidavit (Finding 16): 

I pay for all the pound cows Tom Lenz of Knoke Livestock 
Buyers, Inc. and I buy at the Algona, Iowa market. We used 
to fight for them but we get together at Algona now as we are 
sending them to the same place. 

These sworn admissions against interest by both parties to the alleged 
joint adventure are weighty, documentary evidence supporting com- 
plaintant’s argument that respondents entered into an arrangement, 
agreement or understanding under which they did not compete against 
each other in the purchase of pound cows at the Algona stockyard. 

Other documentaiy evidence showing all of the purchases of pound 
cows at the Algona stockyard by respondents Farrow and Knoke during 
the six specific dates alleged in the complaint, March 17, 24 and 31, and 
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June 9, 16 and 30, 1980, substantiate respondents’ sworn admissions. 
On those six dates, respondent Farrow purchased 22, 19, 26, 11, 29, 
and 16 pound cows, respectively, at the Algona stockyard, while re- 
spondent Knoke purchased no pound cows, notwithstanding the fact 
that respondent Knoke’s buyer was present at the Algona stockyard 
and bought other livestock on each of those dates (Finding 18). 

Absent an agi’eement between respondents Farrow and Knoke that 
one would buy the pound cows at the Algona stockyard, there is no 
reasonable possibility that respondent Fairow would have outbid re- 
spondent Knoke to that extent. Before the alleged agreement, both 
buyers had been substantial buyers of pound cows at the Algona stock- 
yard (Finding 10) “because they had the line of credit to pay for them” 
(Tr. 119). They were both selling pound cows to the same packing com- 
pany and both knew daily what prices the packing company was paying 
for pound cows (Finding 11). Furthermore, respondent Knoke shipped 
more livestock to the packing company than respondent Farrow (Find- 
ing 11). It defies the laws of probability for respondents to contend that 
respondents Farrow and Knoke were actively competing against each 
other for pound cows at the Algona stockyard during the period involved 
in this case, but that respondent Knoke bought no pound cows on the 
six specific dates because respondent Farrow outbid him on each of the 
pound cows bought by respondent Farrow on those six dates. 

Pound cows are generally sold one at a time at Algona (Finding 8). 
If it is assumed that each respondent had an equal chance, and was 
equally desirous, of buying each of the pound cows on the six dates 
specifically alleged in the complaint, under the laws of probability, re- 
spondent Farrow would have outbid respondent Knoke 11 times to 0 on 
1 occasion out of 2,048 to the 11th power); 16 times to 0 on one 
occasion out of 66,636 {Vi to the 16th power); 19 times to 0 on one occasion 
out of 624,288 {V 2 to the 19th power); 22 times to 0 on one occasion out 
of 4,194,304 {Vi to the 22nd power); 26 times to 0 on one occasion out 
of 33,664,432 {V 2 to the 26th power); and 29 times to 0 on one occasion 
out of 536,870,912 {Vi to the 29th power). 

Further documentary evidence shows that the six specific dates al- 
leged in the complaint ai’e not isolated, atypical examples, but, rather, 
reflect the pattern of purchases (and non-purchases) by respondents at 
the Algona stockyard on all of the other dates when the stockyard was 
open‘d during the period from March 3 through July 21, 1980. Specifically, 


®The record contains no evidence of purchases by respondents on May 26 or July 7, 
1980, both of which were Federal holidays. I infer that the Algona stockyard was dosed 
on those dates because of Memorial Day and Independence Day. 
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on nine other dates during that period, respondent PaiTow bought II, 
21 , 9, 14, 12, 31, 39, 26, and 4 pound cows, respectively, at the Algona 
stockyard, while respondent Knoke bought only one pound cow on one 
of the nine dates (Finding 22). 

On the other hand, during the period from March 3 through July 21, 
1980, on the four days when respondent Farrow was not present at the 
Algona stockyard, respondent Knoke purchased 4, 4, 32, and 18 poinul 
cows, respectively (Finding 23). 

This documentary evidence shows conclusively that the information 
set forth in respondents’ affidavits is true; that is, that respondents 
Farrow and Lenz entered into an agi'eement whereby respondent Far- 
row bought pound cows at the Algona stockyard where he was present, 
and respondent Knoke did not buy pound cows at Algona when respond- 
ent Farrow was present. 

‘Moreover, the documentary evidence shows that respondents Farrow 
and Knoke did indeed split the profits on the pound cows bought by 
respondent Pai’row at the Algona stockyard. The net profit on each 
transaction was calculated in respondent Farrow’s handwriting on the 
settlement sheets sent to respondent Fai'row by Northern States Beef, 
Inc. The net profit was divided by 2 in respondent Farrow’s handwriting, 
and a check for half the net profit plus certain expenses was sent by 
respondent Farrow to respondent Knoke for the pound cows (and a few 
bulls) bought by respondent Farrow at Algona on each of the dates 
specifically alleged in the complaint (Findings 19 and 20). 

In view of the strong documentaiy evidence referred to above, I would 
find that respondents entered into an airangement under which they 
did not compete against each other for the purchase of pound cows at 
the Algona stockyai’d, but, rather, agi*eed that (i) respondent Farrow 
tvould purchase the pound cows at Algona when he was present, (ii) 
•espondent Knoke would not purchase pound cows at Algona when 
■espondent Farrow was present, and (ill) respondents Knoke and Far- 
*ow would split tlie profits on the pound cows, irrespective of the strong- 
jst possible testimony to the conti’ary at the hearing. However, in this 
tse, respondents’ testimony at the hearing is, in the main, vacuous and 
acillating, and, in vital respects, self-condemning. 

Significantly, respondents admitted at the hearing that they shared 
le profits and losses on the pound cows bought by respondent Farcow 
t the Algona stockyard (Ti'. 203, 220-22, 224, 239-40). Respondent 
jena admitted that he received "50 percent of the profits” (Tr. 220), or 
half of the profits” (Tr. 222), on the pound cows bought by respondent 
Farrow at Algona. And respondent Farrow admitted that he gave “half 
of . . . [the] profits” ('Tr. 239) on the pound cows bought at Algona to 
respondent Lenz. Judge Baker’s observation (Initial Decision, Finding 
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10) that respondent Farrow’s computation of the net profits (which he 
divided in half) did not reflect “net profit as that term is utilized in 
generally accepted accounting practices and procedure,” for example, 
because “there is no allocation of overhead and other expenses that 
under proper accounting procedures would be correct charges against 
expenses,” is irrelevant. The parties to the agi’eement were satisfied 
with a sharing of the net profits without regard to items such as over- 
head. Furthermore, it would make no difference to the outcome of this 
case whether the parties shared the profits 50-50, 51-49, 60-40, or in 
any other mutually satisfactory manner. But here the evidence shows 
(Findings 19 and 20), and I’espondents admit (Tr. 20S, 220-22, 224, 239- 
40), that they shared the net profits (and losses) equally. 

Those admissions by themselves, even in the absence of the weighty 
documentary evidence referred to above, would compel the inference 
that respondents agi’eed not to compete against each other in the pur- 
chase of pound cows at the Algona stockyard. Only a fool or an imbecile 
would bid at an auction market on certain livestock against the person 
with whom he was sharing the profits (or losses) on such livestock. 
Respondents are responsible businessmen, and, therefore, I would be 
compelled to infer that respondents agreed not to bid against each other 
on pound cows at the Algona stockyard solely on the basis of their 
admissions at the hearing that they shared the profits and losses on the 
pound cows. 

But here there is no need to rely on the inference in view of I'espond- 
ents’ affidavits and the other documentary evidence, discussed above, 
showing that the information in respondents’ affidavits is true. 

Respondent Farrow testified that he signed his statement just to get 
the Packers and Stockyards investigators “off of . . . [his] back” so that 
he could get at his farm work. He testified (Tr. 236-37): 

A. Well, like I said, I didn’t write it. They wrote in what 
they wanted, and after they was around there all day, I got a 
little sick of it, and I had plenty of work to do around the farm, 
and I signed it just to get them off of my back. 

Q. Do you just sign anything? 

A. Well, at that point, I was about ready to. ' 

Q. You didn’t know what you were doing when you signed 
that? 

A. Yes, I knew what I was doing, but I knew we had lots 
of other woi'k to do too. 

It is incredible that a businessman would sign a very damaging ad- 
mission, if it were not true, just so he could get rid of government 
investigators so that he could get at his farm work. 

Moi’eover, respondent Farrow’s denials of any agi'eement to restrict 
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trade consist only of answering “no” to leading questions on direct ex- 
amination, couched in legalistic, ultimate conclusions, so that respondent 
Parrow could, perhaps without committing perjury, have answered "no” 
to each question notwithstanding an agreement with respondent Lena 
that (i) he (Pamw) would buy the pound cows at Algona, (ii) respondent 
Knoke would not buy pound cows at Algona when respondent Parrow 
was present, and (iii) respondent Farrow would split the profits (and 
losses) on the pound cows with I’espondent Knoke. Specifically, respond- 
ent Farrow’s denials are as follows (Tr. 229-30): 

Q. Do you have a specific agi’eement — 

A. No, 

Q. — with Mr. Lenz, or any agent of Knoke Livestock Buy- 
ers, Inc. — 

A. Absolutely not. 

Q. — to control prices or have the effect of controlling prices 
of cattle bought by the pound for slaughter in commerce in 
Algona, Iowa? 

A. No. 

Q. Do you have an agi'eement, oral, or otherwise, with Tom 

, Lenz, Knoke Livestock Buyers, Inc., or any agents of his cor- 
poration — 

A. No. 

Q. — to restrict competition in the purchase of cattle bought 
by the pound for slaughter in commerce? 

A. No, we don’t. 

Q. More specifically, in the fii'st half of 1980, the first six 
months in 1980, I ask you again, did you have any agreements 
to restrict trade, reduce competition or have the effect of eon- 
trolling the prices of cattle purchased by the pound at the 
Algona Livestock Auction? 

A. No, I did not. 

Respondent Faj'row might have felt that he could testify, without 
committing perjury, that his agi'eement with respondent Lenz did not 
“control prices" or “have the effect of controlling prices,” and was not 
to “restrict competition” (note, fie loas not asked whether his agreement 
would have the effect of restncting competition) because the auction 
owner sets the starting price of the pound cows and the auction owner 
is free to buy the pound cows if the bids are not reflective of the fair 
market value. 

Respondent Pan’ow’s explanation as to why he gave respondent Lenz 
half of his profits in unclear, unconvincing, and contains a very damaging 
admission. He testified in response to a question by Judge Baker (Tr, 
239-40): 

Q. . . . Will you please explain why you didn’t keep all of 
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the profits or take all of the losses? In other words, why would 
you give Mr. Lenz half of your profits? Would you explain that 
in your own words? 

A, Well, that isn’t hard to explain. If, like, say, they buy 
half the cattle, and I buy half the cattle and put them on the 
same truck, it’s a mess to get straightened out. If I pay for 
them all, and when it’s all done, why, you can take the trucking 
out, and if there’s any profit left, or any loss left, it’s a lot easier 
to do the bookkeeping on it. 

It’s as simple as that. If I had ten on there, and he had ten 
on there, why, we would have to figure out what his costs and 
what my costs and what the trucking was, and at the end of 
the time, one or the other of us would have all the money back 
and have to write out a check for ten cattle, plus the profit or 
loss, and it’s just a lot easier to do the bookkeeping on it. 

Respondent Farrow admitted that “you can take the trucking out” 
(Tr. 240), and the documentary evidence shows that he did in fact deduct 
the trucking in computing half the net profits (CX 29-34). 

Where two persons share the same timck from a common origin to a 
common destination, a reasonable division of the trucking* costs would 
be based upon the number of livestock (and possibly the weight and 
type of livestock) shipped by each person; or the trucking costs might 
be shared equally on the theory that each person had an equal oppor- 
tunity to use half the track on each occasion.® But trucking costs are 
not in any manner determined or affected by the profit on a transaction. 
Rather, the profit is affected by the trucking costs. Hence to share 
profits as a method of sharing trucking costs is nonsensical, from a 
business, practical or logical viewpoint. 

The half profit received by respondent Lenz for the pound cows pur- 
chased by respondent Farrow on March 17, 1980, was $62.66. The half 
profit from the June 30, 1980, purchases was almost twice as much, 
$98.18. The half profit from the June 9, 1980, purchases was over six 
times as much, $336.47 (Finding 20). It is incredible for respondents to 
argue that such an erratic measure was used merely to allocate re- 
spondents’ trucking costs. 

I would find it just as easy to believe in the Tooth Fairy as to believe 


“No opinion is expressed in this decision as to whcthei' it would be lawful for two 
independent, competing dealers, who buy livestock at the same market, to enter into a 
continuous agi’eement to share a common truck in shipping liveatock to the siime packer, 
It would seem that such an agi-eemcnt could, at least in some situations, tend to restrict 
competition if each dealer knew that he could not buy moi-e than half a truck load of 
livestock at each sale. But it will be time enough to consider that issue If it is presented 
in a concrete factual setting. 
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that respondents Lenz and Farrow split the profits on the pound 
respondent Pairow purchased at Algona just because it was a “lot ousi*;*' 
to do the bookkeeping” (Ti’. 240) on their joint trucking costa, 
compels me to infer that respondents entered into an aii’angement wiu'i'OW 
respondent Fan*ow bought the pound cows at Algona, respondent 
refrained fi’oni buying pound cows at Algona when respondent h arro" 
was present, and they shai’ed the profits with each other on the poitii* 
cows in order to avoid competing against each other for pound cowh ut 
Algona, rather than merely as a convenient way to share their resjx'cti vc 
trucking costs. 

Respondent Farrow’s explanation a.s to trucking costs, quoted ahovCp 
actually contains a very damaging admission because it recognizes tiittt 
only one respondent was to buy the pound cows. That is, respondtuiit 
Farrow testified (Tr, 23EM0): 

If, like, say, they buy half the cattle, and I buy half the calllo 
and put them on the same truck, it’s a mess to get straightened 
out. 

That implies that to avoid that “mess,” only one respondent woilU> 
buy all the pound cows. The next sentence in the explanation fitiThoi* 
supports that implication, viz. (Ti*. 240): 

If I pay for them all . . . it’s a lot easier to do the bookkeeping 
on it. 

The only way respondent Fanw would “pay for them all” wouki btf 
for him to buy them all! 

In short, respondent Farrow’s testimony at the hearing does not 
conflict with respondents’ affidavits, but, rather, admits (directly or by 
implication) that respondents agreed (i) that respondent P’'arrow woukt 
buy the pound cows at Algona, (ii) respondent Knoke would refrain from 
buying pound cows at Algona when respondent Farrow was present, 
and (iii) respondents would shaie the profits on the pound cows. Anci 
the other documentary evidence referred to above proves such an agroo- 
ment beyond any doubt. 

Turning to respondent Lenz’ testimony at the hearing, he toatirnHl 
that he was interviewed by the Packers and Stockyards investigatoi'n 
while he was at the Gowrie auction on a “very warm day,” and ho was 
“in a huriy ... to get back to the sale” (Tr. 209). The interview was 
conducted “across the street [from the auction] under a shade tree” (Tr. 
209). 

Here, again, I give no weight to respondents’ suggestion that Hits 
affidavit was signed merely to huny the interview so that respondent 
Lenz could get back to the business of buying livestock. It is incredible 
that a responsible businessman would sign an untrue admission against 
interest merely to hurry an interview so that he could get back to a 
single livestock sale. Purthermoi'C, excluding the printed “boilerplato’* 
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on pages one and three of respondent Lenz’ affidavit, it consists of a 
single page, and respondent Lenz initialed two changes on that page 
(CX 7, at 2). There is no basis for believing that respondent Lenz did 
not read his affidavit with care. 

Although respondent Lenz testified that he was surprised that he signed 
the statement {i.e., his affidavit) {Tr. 215-16), he testified (Tr. 213): 

Q. On August 1st, 1980, you were approached by Mr. Mike 
Purnell, and he, at that time — and also Mr. Merle Paulsen, as 
you have so testified, sir. You gave a statement at that time 
under oath, and you, yourself, said that you have before gpven 
statements to Packers and Stockyards so that you were well 
aware of what you were doing? 

A. Yeah. You know, I said some things— these statements 
that I have signed that I signed that day, and the statements 
that I have signed before, was, generally, always written up 
by P and S Administration, and I was allowed to read it and 
sign it. 

Q. And you’re a reasonable man, and you can read, and you 
understand what you have signed when you do this; is this 
correct? 

A. That’s correct. 

Respondent Lenz testified that he was surprised that ho signed the 
statement (Tr. 216-16) because “fwle do not have an agreement” (Tr. 
216). He also denied having an agi’eement not to bid against respondent 
FaiTow, to restrict competition or to control prices at Algona (Tr. 199- 
202, 206, 212, 216-216). 

However, elsewhere in his testimony, respondent Lenz admitted that 
he and respondent Farrow had a partnership on the cows going to 
Northern States, and that he regarded approximately half of respondent 
Farrow’s purchases as being made for him (Lenz/Knoke). Specifically, 
respondent Lenz testified in response to questions asked by Judge Baker 
(Tr. 219-22): 

Q. , . . Can you state, in your own words, what your rela- 
tionship was with him [Farrow]? To begin with, is he related 
to you in any way? 

A. No. 

Q. Is your relationship with him one of a business and profes- 
sional nature? 

A. That’s what I’d qualify it as, yes; business. 

Q. Did you ever engage anyone else in a similar — or did you 
ever have a similar relationship with anyone else that would 
approximate the relationship you had with Mr. Farrow with 
respect to these cow purchases? 

A. No. 
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Q Is it comet to state that you regarded half of the ptcrctoses 
made by Mr. Farrow were your purchases? 

A. 1 would say approximately, yes. I think, you know, that 
the statement— -you Icnow, they showed us six different weeks, 
and I think if they’d go back, you know, maybe over more 
weeks or different periods of time, that they would find out 
that Knoke Livestock bought some of them cows, and they 
were shipped in a joint truck together, which — we have a 
paHnerskip on the cows going to NoHhem States. [Emphasis 
added.] 

This is a significant admission which fully supports respondent Lena* 
affidavit. He admits that he and respondent Farrow had “a partnership 
on the cows going to Northern States,” and that he “regarded [approx* 
imately] half of the purchases made by Mr. Farrow” as being made for 
him (Lenz/Knoke) (Ih*. 219-20). Pai’tners do not complete against each 
other! Respondent Lenz' admission quoted above fully supports his af- 
fidavit. 

Elsewhere in his testimony, I’espondent Lenz appears to be express- 
ing the view that he and respondent Farrow did not compete against 
each other so that they would not end up with a half load of cows. He 
testified (Ti\ 210): 

A. They asked me several questions, and we had a conver- 
sation, and they asked the questions about the cows; “are they 
Algona”? And they asked me how we were shipping the cows, 
and I told them that it would be just like, you know, if they 
was buying cows, and they was both shipping to Northern 
States, wouldn’t it be ridiculous if they didn’t ship together to 
Northern States, then to compete and try to end up with a half 
a load of cows? (Emphasis added.) 

Although I am not sure whether respondent Lenz’ sentence structure 
was poor or the reporter left out a word or two, he seems to be ex- 
pressing the view that his arrangement with respondent Farrow was 
better “than to compete and try to end up with a half a load of cows." 
'His desire to have an arrangement with respondent Farrow to avoid 
‘half loads” of pound cows is further shown in his testimony quoted 
mmecliately below.) 

Respondent Lenz also testified that the reason he and respondent 
Farrow shared the profits on the pound cows was merely to split the 
ti'ansportation costs. He testified (Tr. 203-04, 220-22): 

[FURTHER DIRECT EXAMINATION (Tr, 197)1 
Q. Now, the United States Government, by their clients and 
by the P and S people, they have restricted, in their Complaint, 
specific days that you allegedly shipped with Mr. Farrow— 
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shipped cattle and received a check from Mr. Farrow. Is that 
true? 

A. Yes; that we received part of the profits on the cows. 

Q. Okay. Was the purpose of sharing the profits on those 
cows as by the agi’eement; that Mr. Farrow would buy those 
cows for you? 

A. It was by the agi'eement that we could not get enough 
cows to make one load with cows out of there, and it would be 
ridiculous for us to try to ship half loads of cows to Northern 
States when we were both shipping to the same packing com- 
pany. 

[EXAMINATION BY JUDGE BAKER (Tr. 218)1 

Q. Well, now, on those occasions, did he send you a check 
for an alleged 60 percent of the profits? 

A. Right; because of the ti*ansportation of moving those cows 
to Omaha, it only seems reasonable — ^you know, it only makes 
good sense to put these cows in the same truck, rather than 
both of us try to have half loads and try to ship 210 miles from 
Algona, Iowa, to Northem States Beef, where we both ship 
our cows to. 

Q. Mr. Lenz, what I’m trying to get at, and I will ask this 
of Mr. Farrow, why didn’t Mr. Farrow keep all the profits? If 
he purchased them — purchased the cows, and he could sell 
them to Northern States, why didn’t he keep the whole thing? 
Why would he give you half of it? 

A. I would say that it would be because we shipped the 
cows together; and, like I say, evidently these six times that 
he did — I guess I haven’t seen them, but I understand that 
he owned all them cows in them six purchases, but some of 
them times Knoke Livestock owned them cows in those pur- 
chases. 

Q. When he made the purchases, did he pay for them out of 
his own account, his own money? 

A. Yes. 

Q. Knoke did not advance money to him to pay for them? 

A. No. 

Q. And he owned the cows. He went to the auction after he 
purchased them, and he owned the cows, and he wanted to 
ship them to Northern States, Are you saying that you offered 
him a service or an opportunity to ship his cows with your cows 
for which he computed the amount to be paid to you as half of 
the profits? 
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A, Eight. 

Q. Is that a correct statement, I’m asking? 

A. Right. 

Q. It is correct. 

Do you know when your company received these chocks, 
how they were reported to your books? 

A. It would be reported as livestock income; and, like I say, 
a lot of times it would be paid — ^you know, we owned part of 
these cattle also in this shipment. 

Q. You mean in evei’y sliipment? 

A. Not in every shipment, because, as I see these six that 
they had here today, I believe they have the shipments that — 

Leon [Farrow] owned all them cattle in them shipments. 

As stated above, it is incredible that respondents Farrow and Leu 
shai'ed the profits on the pound cows purchased at the Algona stockyar 
merely as a convenient method of sharing the trucking costs. Truckin 
costs are not in any manner determined or affected by the profit on 
transaction. If respondents were really interested only in sharing true! 
ing costs, they would not have had to agree for one of them to buy a 
the pound cows; they could each have shipped half loads of pound cow 
on the same truck (see note 6, supra). 

In short, although portions of respondent Lena’ testimony at the heal 
ing contradict respondents' affidavits, his testimony is generally inei’eci 
ible and, moreover, contains very damaging admissions that lend gi'ea 
support to the affidavits. 

Additional weighty evidence supporting respondents’ affidavits is i 
the testimony by Donald J. Prilipp, owner and operator of the Algoii 
stockyard. He testified that he signed an affidavit stating that “KLrJ 
[Knoke Livestock Buyers, Inc.] . , . does not buy pound cows whci 
Leon FaiTOAv is here. Leon Farrow buys pound cows when he is here 
(Finding 17). Although Mr. Prilipp testified that respondents did no 
“control . . . [his] market in the firat half of 1980 for cattle bought b; 
the pound for slaughter in commerce,” or “drive buyers away” from hi 
market (Tr. 121-22), he did not repudiate his affidavit, and he admitLci 
that he had made some changes on his affidavit in his own handwritinj 
(Tr. 90). Hence Mr. Prilipp’s testimony as to his affidavit gives stronj 
support to complainant’s contention that respondents agi’eed tha 
(i) respondent Farrow would buy the pound cows at the Algona stock 
yard when he was present, and (ii) respondent Knoke would not bu' 
pound cows at Algona when respondent Farrow was present. 

In this administrative proceeding, complainant is required to provi 
s case only by a preponderance of the evidence. See Steadman v. SSC 
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450 U.S. 91, 92-104 (1981); In re: Gold Bell-I&S J&i'sey Fat'ms, Inc., 
37 Agi-ic. Dec. 1336, 1346 (1978), afCd, No. 78-314 (D.N.J. May 25, 
1979), afrd mem., 614 F.2d 770 (3tl Cir. 1980). But, in any event, 
complainant has proved here beyond any doubt that respondents entered 
into an agreement that (i) respondent Farrow would buy the pound cows 
at Algona when he was present, (ii) respondent Knoke would refrain 
from buying pound cows at Algona when respondent Farrow was pres- 
ent, and (iii) respondents would share the profits on the pound cows. 

I am compelled to infer that respondents’ agi*eement was entered into 
in order to avoid competing against each other for pound cows at Algona. 
Key admissions at the hearing by respondents Farrow and Lenz, dis- 
cussed above, support that inference. 

II. Evidence as to the Effect of Respondents* Agi’eement and Practice. 

Respondent’s agreement — that (i) respondent Fairow would buy the 
pound cows at the Algona stockyard when he was present, (ii) respond- 
ent Knoke would refrain from buying pound cows at Algona when re- 
spondent Fairow was present, and (iii) respondents Knoke and Farrow 
would split the profits (or losses) on the pound cows — directly and sig- 
nificantly injured competition for pound cows at the Algona stockyard 
during the period specifically alleged in the complaint, i.e., March 17 
through June 30, 1980. 

The undisputed evidence shows that prior to that agi’eement, re- 
spondents Farrow and Knoke were the principal buyers of pound cows 
at the Algona stockyard (Finding 10). Although there were other buyers 
present at the stockyard, they were primarily interested in other types 
of livestock (Finding 10). When the two principal buyers of a particular 
type of livestock at an auction market enter into an agi’eement under 
which they no longer bid against each other for that type of livestock 
but, rather, only one of the two buys that type of livestock and shares 
the profits with the other, competition for that particular type of live- 
stock at that auction market has been directly and significantly injured. 

The undisputed evidence shows that respondent Knoke’s buyer was 
present at every sale held by the Algona stockyard during the period 
from March 3 through July 21, 1980, but that with the exception of one 
pound cow, respondent Knoke purchased no pound cows at the Algona 
stockyard except on the four days respondent Farrow was not present 
(Findings 18, 22, 23). The injury to competition for pound cows by the 
elimination of one of the two principal buyera is manifest. The certified 
public accountant who prepares respondent Knoke’s tax returns testified 
that respondent Knoke’s net profit is only about “three-tenths of 1 per- 
cent,” and, therefore, the corporation needs an “exceptionally larg' 
volume” (Tr. 150). Absent the agreement, respondent Knoke would hav 
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been bidding on, and buying, a substantial number of the pound cows 
offered for sale at Algona. 

Although there is no direct evidence that the elimination of one of 
the two principal buyers of pound cows at Algona adversely affected 
producer prices, the natural inference from such evidence, and the in- 
ference which I draw, is that prices for pound cows at the Algona 
stockyard were adversely affected by the direct and significant iivjury 
to competition resulting from respondents’ agi’eement. 

It would be virtually impossible for complainant to prove by direct 
evidence that prices for pound cows at the Algona stockyard were ad- 
versely affected by respondents’ agreement. The pound cow market is 
a very specialized market. Only 15 to 46 pound cows are offered for sale 
each week at Algona (Finding 9), only a few buyers ai’e interested in 
such animals (Finding 10), and only a very limited ultimate market exists 
for such animals in the Algona area (Tr. 201-02). 

During the time period involved here, pound cows were sold at the 
Vlgona stockyard at prices generally ranging from $34.25 per cwt. to 
;53.26 per cwt., and the prices frequently varied by as much as $6 to 
)10 per cwt. on a single day (Finding 8). It would be beyond the expertise 
jf an economist or a livestock marketing specialist to be able to express 
an expert opinion as to whether a particular cow should have sold, e.g.t 
for $46.76 per cwt. rather than $46.60 per cwt. In fact, it would be 
beyond the expertise of an economist or a livestock marketing specialist 
to testify as to the true value of a particular pound cow even to the 
neai’est dollar per cwt. Expert testimony of such a nature would be no 
more reliable than expert testimony that the value of a particular used 
car sold at an automobile auction was actually $575, rather than $670. 

I give little weight to the self-serving testimony by Donald J. Pi’ilipp, 
owner and operator of the Algona stockyard, and respondents, that 
farmers received fair prices for their pound cows sold at Algona during 
the first half of 1980 (Tr. 106-06, 207, 229). They all had a self-interest 
in defending the fairness of the prices received by farmers for pound 
sows at Algona. Although two other livestock buyers at Algona testified 
similarly (Tr. 166, 173), they were in no better position than an economist 
)r an expert livestock marketing specialist to know whether a particular 
)ound cow would have brought an additional 25 cents, 60 cents, 76 cents, 
ir dollar, per cwt., in the absence of the agi-eement by the two principal 
)uyers which withdrew one as a buyer of pound cows at the market. 

No one but respondent Knoke’s buyer knows whether he would have 
)id an extra 25 cents, or more, per cwt., for a particular pound cow, in 
he absence of respondents’ agreement. It would be putting far too much 
1 mi’den on the Government to require it to obtain an admission from 
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respondent Knoke’s buyer in order to prove an actual adverse effect on 
producer prices.^ 

Mr. Prilipp conceded the obvious, that “when you have more than 
one person bidding on a particular livestock, this will increase the price” 
(Tr. 93-94). I infer that when one of the two principal buyers for a 
particular type of livestock refrains from bidding at a stockyard over a 
period of months because of an agi’eement with another dealer, the price 
for that type of livestock is lowered, at least by a small amount, if not 
by a substantial amount, 

Although any auction market operator has the opportunity, and per- 
haps the duty, at times, to buy livestock as market support when the 
bids do not reflect the true value of the livestock (Tr. 93, 106), it is not 
practical or desirable for a market to buy livestock for market support 
on a substantia! and regular basis. The market operator should, rather, 
seek additional buying power for the mai’ket. The regulations issued 
under the Act prohibit a market operator from speculating in consigned 
livestock, and if a market operator regularly bought substantial volumes 
of a particular type of livestock at his market, allegedly as market 
support, an investigation would be warranted to determine whether the 
market was illegally speculating in consignments. See, e.g., hire Bosma, 
41 Agric. Dec. 1742, 1750-51 (1982), appeal docketed, No. 83-7069 (9th 
Cir. Jan. 28, 1983). 

In any event, the opportunity for the market operator to buy pound 
cows for market support does not militate against drawing the natural 
inference that prices for pound cows were adversely affected, at least 
to some extent, by respondents’ agi’eement under which one of the two 
principal buyers of pound cows at the Algona stockyard no longer com- 
peted for their purchase. 

Moreover, although aclml injury to producer prices in this case is 
based only on an inference, rather than direct evidence, actual injury 
to competition is proven in this case by undisputed evidence. As shown 
in the following section of this decision, injury to competition, or even 
likely injury to competition, is all that is required to be shown here. It 
is not necessary to also show injury to prices. 


^Larry Meleo, the buyer who usually attended the Algona stockyard sale for respondent 
Knoke (Tr. 87), was not called by respondents a.s a witness. Under the settled principle 
frequently applied m administrative and judicial proceetlings {In re De Graaf Dairies, 
Inc., 41 Agi-ic. Dec. 388, 402-03 (1982) (and cases cited therein), affd, No, 82-1157 (D. 
N.J. Jan. 24, 1983), appeal docketed, No. 83-,5098 (3d Cir, Feb. 9, 1983)), I infer that his 
testimony would have been adverse to respondents. However, complainant’s case is well 
established without that inference. 
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III. Respoiulctits* Agi'eement and Practice Violated the Act 
and ReRulations. 

Section 201.70 of the regulations provides (9 C.F.R. §201.70); 
§201.70 Restriction or limitation of competition between pack- 
ers and dealers prohibited. 

Each . . . dealer engaged in purchasing livestock, in pei’son 
or through employed buyers, shall conduct his buying opera- 
tions in competition vvith, and independently of, other . . . 
dealers similarly engaged. 

Respondents’ agreement and practice W'as in direct violation of tha; 
regulation. Respondents Knoke and Farrow are both dealers regislercc 
under the Act (Findings 2 and 5). Instead of conducting their buying 
operations in competition with, and independently of, each other, re- 
spondents entered into a "partnership” (Ti*. 220) in the purchase ofiiound 
cows at the Algona stockyard. Instead of competing against each otFior, 
respondents agi'eed that (i) respondent Farrow would buy the pounJ 
cows at Algona when he was present, (ii) respondent Knoke would 
refrain from buying pound cows at Algona when respondent Farrow 
was present, and (iii) respondents would share the profits (or losses) 
from such transactions. 

Respondents’ practice pursuant to that agi'eement was an “unfair" 
practice prohibited by §312(a) of the Act (7 U.S.C. §213(a)), which pro- 
vides: 

§213. Prevention of unfair, discriminatory, or deceptive prac- 
tices 

(a) It shall be unlawful for any stockyard owner, mai'liel 
agency, or dealer to engage in or iise any unfair, unjustly 
discriminatory, or deceptive practice or device in connection 
with detei'mining whether persons should be authorized to op- 
erate at the stockyards, or w-ith the receiving, marketing, buy- 
ing, or selling on a commission basis or otherwise, feeding, 
watering, holding, delivery, shipment, weighing, or handling 
of livestock. [Emphasis added.] 

The same broad terms, "unfair, unjustly discriminatory, or deceptive 
pi'actice or device,” are used in §202(a) of the Act vvith respect to packeiva 
and live poultry dealers or handlers (7 U.S. C. §192(a)). Since those broad 
terms are not defined in the Act, “their meaning must be delermined 
by the facts of each case within the purposes of the Packei’s and Stock- 
yards Act.” Capitol Packing Co. v. United States, 350 P.2d 67, 76 (10th 
Cir. 1965). 

The Packers and Stockyards Act is a product of the same era that 
produced §3 of the Interstate Commerce Act in 1887 (prohibiting undue 
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preferences), “ the Sherman Anti-Trust Act in 1890 (15 U.S.C. §§1-7), 
§2 of the Clayton Act in 1914 (prohibiting specified discriminatory pricing 
(15 U.S.C. §13), and §5 of the Federal Trade Commission Act in 1914 
(prohibiting unfair methods of competition in commerce) (15 U.S.C, §45 
(1976 & Supp. V 1981)). Since those Acts were not adequate to deal 
with the problems of the livestock and meat industries, Congress en- 
acted the Packers and Stockyards Act in 1921. The legislative history 
of the Packers and Stockyards Act shows that it was intended to be 
broader in scope and to go further in the prohibition of undesirable trade 
practices than the foregoing statutes.® 

The extraordinary scope of the regulatory authority gi’anted to the 
Secretary of Agriculture under the Packers and Stockyards Act was 
expressed in the House report as follows (H.R. Rep. No. 77, 67th Cong., 
1st Sess. 2 (1921)): 

A careful study of the bill, will, I am sure, convince one that 
it, and existing laws, give the Secretary of Aginculture com- 
plete inquisitorial, visitorial, supervisoiy, and regulatoiy power 
over the packers, stockyards and all activities connected there- 
with; that is a most comprehensive measure and extends far- 
ther than any previous law in the regtilation of private business, 
in time of peace, except possibly the interstate commerce act. 

The Packers and Stockyards Act is "remedial legislation.” Stafford 
V. Wallace, 268 U.S. 496, 621 (1922). “The Act is remedial legislation 
and is to be construed liberally in accord with its purpose to pi’event 
economic harm to producers and consumers at the expense of middle- 
men. Stafford v. Wallace, 258 U.S. 496, 621, . . Safeway Stores, Inc. 
V. Freeman, . . . 369 F.2d 962, 956 (1966).” Sxoift&Co. v. United States, 
393 F.2d 247, 253 (7th Cir. 1968). Accord, Bmhn’s Freezer Meats v. 
USDA, 438 F.2d 1332, 1336 (8th Cir. 1971); Bmvman v. USDA, 363 
F.2d 81, 85 (6th Cir, 1966). 

The Secretary "has broad powers under Section 202(a) with regard 
to trade practices which are ‘unfair’ in that they conflict with the basic 
policies of the vai’ious antitrust statutes, even though the practices ma> 


“interstate Commerce Act, ch. 104, §3, 24 Stat. 880 (1887) (current version at 49 U.S. 
§5 10701(c), 10741, 10742 (Supp. IV 1980)). 

'"Swiff & Co. V. United Slates, 308 F.2d 849, 868 (7th Cir. 1962); Wilson & Co. 
Benson, 286 F.2d 891, 89B (7th Cir. 1961); and see Ajwowr iS: Co. v. United States, 4 
P.2d 712, 722 (7th Cir. 1968); Swift & Co. v. United SlaUs, 393 F.2d 247, 258 (7th C 
1968); Crosse & Blackwell Co v. FTC, 262 F.2d 600, 604 (4th Cir. 1959); In re DcJo: 
Packing Go., 36 Agric, Dec. 1181, 1204 (1977), affd, 618 F.2d 1329, 1336 n. 7 (9th Cii 
(2-1 decision), cert, denied, 449 U.S. 1061 (1980); 22 Colum. L. Rev. 68 (1922). 
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not actually violate those statutes.”^® “Section 202(a) should be read 
liberally enough to take care of the types of anti-competitive practices 
properly deemed 'unfair' by the Federal Trade Commission (15 U.S.C. 
§45) and also to reach any of the special mischiefs and injuries inherent 
in livestock and poultry traffic.” Armour & Co. v. United States, 402 
P.2d 712, 722 (7th Cir. 1968). 

It is well settled that where a practice injures competition, or is likely 
to injure competition, in the livestock or meat industries, it is an “unfair" 
practice in violation of §§202(a) or 312(a) of the Act.” It is further settled 
that the Packers and Stockyards Act is designed to “prevent potential 
injury by stopping unlawful practices in their incipiency.” Bowman v. 
USDA, 363 F.2d 81, 85 (5th Cir. 1966), quoting from Daniels v. United 
States, 242 P.2d 39, 41-42 (7th Cir.), cert, denied, 354 U.S. 939 (1957).” 
In the present case, however, actual injury to competition is established 
by undisputed evidence (see §11, supra). 

Numerous decisions, some favorable and some unfavorable to the 
Department, show that respondents’ practice pursuant to their agree- 
ment is an “unfair” practice in violation of the Act and §201.70 of the 
regulations. The leading decisions are summai’ized immediately below. 

In Swift & Co. v. United States, 308 P.2d 849, 852-53 (7th Cir. 1962), 
the court held that an agi’eement between Swift and a dealer for the 
dealer to buy all the top-grade hogs at an auction market and rescdl to 
Swift whatever quantity Swift wanted, at the same price paid by the 
dealer plus trucking charges, violated §202 of the Packers and Stock- 
yards Act because of its injury to competition. The court held (308 F.2d 
at 853): 

An agi’eement among packers to eliminate competition was 
held illegal under the Sherman Antitrust Act in Swift & Com- 
pany v. United States, 196 U.S. 375, 25 S.Ct. 276, 49 L.Ed. 

518, It was held in that case that the “defendants cannot bo 


“’/Irmoiir & Co v. United States, 402 P.2d 712, 717 (7th Cir. 1968); and mi Dcjoii^ 
Packt7ig Co v USDA^ G18 F.2cl 132D» 1335 n, 7 (9th Cii\) (2-1 decision), cert deuM, 
449 U.S. 1061 (1980); cf FTC v. Motion Picture Adv Co., 344 U.S 392, 394, 390 (1953) 
(construing “unfair’' method of competition under FTC Act). 

"DeJong Packing Co. v. USDA, 618 E.2(l 1329, 1336-37 (9th Cir.) (2-1 decision), ceii. 
denied, 449 U.S. 1061 (1980); Arniour&Co. v. Untied States, 402 F.2d 712, 717-27 (7lii 
Cir. 1968); Sivijl & Co v United States, 393 F.2d 247, 263-54 (7th Cir. 1968); Swift 
Co. V. United States, 308 F.2(l 849, 863 (7th Cir. 1962); Wilson & Co. v. Benson, 286 
F 2d 891, 895 (7th Cir. lilOl) 

''Cy. FTC V. Texaco, Inc., 3a‘} U.S. 223, 226-26 (1968); FTC v. Brown Shoe Co., 38-1 
U.S. 316, 320-22 (1966); FTC v Sunplicity Pattern Co., 360 U.S. 66, 68 (1959); FTCv. 
Motion Picture Adv. Co , ;144 U.S. 392, 394-95 (1953); and Corn Prods. Refining Co v, 
FTC, 324 U.S. 726, 7;18 (1945) (all involving incipiency doctrine in PTC cases). 
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ordered to compete, but they properly can be forbidden to give 
directions or to make agreements not to compete.” 196 U.S. 
at page 400, 25 S.Ct. at page 281, 

We hold the agreement between competitive buyers to split 
or share the purchase of top grade hogs as was done by peti- 
tioner and Askins at Scotts Hill market constituted a violation 
of sec. 202 of the Act. The essential nature and the necessary 
result of this arrangement or practice was to eliminate com- 
petition. 

In another Sivift case, decided six years after the preceding case, 
Sivift & Co. V. United States, 393 F.2d 247, 253-55 (7th Cir. 1968), Swift 
and American Stores Company had salaried lamb buyers in the Western 
Slope lamb marketing area in Colorado but refrained from bidding on 
fat lambs against the principal dealer in the area. Instead, they pur- 
chased their fat lambs from the area’s principal dealer at higher prices 
than the dealer had paid to the purchaser. The court held that this was 
an “unfair” practice, in violation of §202(a) of the Act and §201.70 of the 
regulations, because of its "possible” adverse effect on producer prices. 
The court stated (393 F.2d at 253-55): 

Petitioners’ principal argument is that the Packers and 
Stockyards Act does not interdict their refusal to purchase fat 
lambs from producers while confining most of their Western 
Slope purchases to dealer Harry Heath & Son. Under the Sher- 
man Act, it is true that a simple refusal to deal is permissible. 
United States v, Colgate & Co,, 260 U.S. 300, 39 S.Ct. 466, 

63 L.Ed. 992; United States v. Parke, Davis & Co,, 362 U.S, 

29, 80 S.Ct. 503, 4 L.Ed. 2d 605. However, the statutory pro- 
hibitions of Section 202 of the Packers and Stockyards Act are 
broader and more far-reaching than the Sherman Act or even 
Section 5 of the Federal Trade Commission Act. Swift & Com- 
pany V. United States, 308 F.2d 849, 853 (7th Cir. 1962). Sec- 
tion 202(a) of the Act does not require the Government to prove 
injury to competition. Wilson & Company v. Benson, 286 F.2d 
891, 895 (7th Cir. 1961), The Act is remedial legislation and is 
to be construed liberally in accord with its purpose to prevent 
economic harm to producers and consumers at the expense of 
middlemen. Stafford v. Wallace, 268 U.S. 495, 521, 42 S.Ct. 

397, 66 L.Ed. 735; Safeway Stores, Inc. v. Freeman, 126 
U.S.App, D.C. 175, 369 P.2d 952, 956 (1966). 

If petitioners had purchased their Western Slope fat lambs 
independently of Heath, their additional competition could have 
resulted in higher prices to the producers. The lack of com- 
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petition between buyers, with the attendant possible depres- 
sion of producers’ prices, was one of the evils at which the 
Packers and Stockyards Act was directed. Meat Packer Leg- 
islation hearings before the House Committee on Agi'iculture, 

66th Cong., 2d Sess., pp. 22, 229, 260, 308, 1047, 2284 (1920). 

Applying the rule of reason to these facts, the Judicial Officer 
could and did conclude that the natural effect and apparent 
purpose of Swift’s and American Stores’ buying practices were 
to restrict and lessen competition in the purchase of fat lambs 
from producer to the detriment of the producers, and that 
such practices were “unfair” to the lamb producers in the Craig- 
Montrose area. 

In Wilson & Co. v. Benson, 286 F.2d 891, 892-96 (7th Cir. 1961), the 
court held tliat Wilson engaged in an “unfair” practice in violation of 
§202(a) of the Act when it granted drastic price reductions to many of 
its customers on meats and meat products in an effort to regain business 
lost when an employee of Wilson quit and went into business for himself. 
In sustaining the administrative order, the court held (286 F.2d at 895): 

Wilson insists that the Secretary’s order cannot stand be- 
cause there is no finding or conclusion that its program of price- 
cutting was for the purpose of acquiring a monopoly or elimi- 
nating a competitor. However, the language in section 202(a) 
of the Act does not specify that a “competitive injury” or a 
“lessening of competition” or a "tendency to monopoly” be proved 
in order to show a violation of the statutory language. To re- 
peat, that section provides it shall be unlawful for any packer 
to "[e]ngage In or use any unfair, unjustly discriminatory, or 
deceptive practice or device in commerce.” 

Although the court in Wilson clearly held that proof of competitive 
injury is not necessary to prove a violation of §202(a), in its statement 
of the case the court referred to the Judicial Officer’s findings that 
Wilson’s discriminatory price-cutting campaign was waged “to lessen 
competition by Reliable Meat Company and other competitors in the 
San Francisco area,” and that “the acts of respondent diverted sub- 
stantial business from competitors to itself and adversely affected the 
hotel and restaurant supply business in the San Francisco area” (286 
F.2d at 894), 

Relying on those findings, the court in Amowr<fe Co. v. UnitedSM.es, 
402 P.2d 712, 718, 722 (7th Cir. 1968), read the Wilson case narrowly, 
stating that Wilson “pointed out that the literal language of Section 
202(a) does not specify that a competitive injury or a lessening of com- 
petition or a tendency to monopoly be proved,” but that the “Wilson 
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case does not support the Department’s view that neither intent nor 
some kind of competitive injury is necessary for the operation of Section 
202(3)” (402 F.2d at 718). 

In Armour, the court set aside a decision by theJudicial Officer which 
hold that Armour violated 8202(a) and (b) of the Act when it offered 
consumers a 50 cents coupon refund on the purchase of a two-pound 
jiackage of thick-sliced bacon during a five-week promotional period in 
Alaska, Hawaii, Oregon, Washington, and most of California. 

The court held that a “coupon program of this nature does not violate 
Section 202(a), absent some predatory intent or some likelihood of com- 
petitive injury” (402 F.2d at 717). The court held that Armour’s program 
w'as intended to increase bacon consumption, but not necessarily at the 
e.xpense of its competitors, and that its “spirited competition, beneficial 
to consumers and not hurtful to its competitors, should not be indicted 
in the name of antitrust” (402 F.2d at 720). 

As to the likelihood of competitive injury, the court held that the 
Judicial Officer’s finding that the coupon plan seriously disrupted other 
packers’ bacon business was not supported by the record, and that 
almost as many competitors showed sharp rises in sales as losses; and 
tliere was no suggestion that the program had a lasting effect (402 F.2d 
at 722-25). The court found no probative evidence to show that the 
overall sales of any single competitor of Armour declined during the 
time of the promotion (402 I'^.2d at 725). Presumably, the court would 
have upheld the Judicial Officer’s order if it had determined that there 
was a likelihood of competitive injury from Armour’s conduct. 

In Central Coast MeaU, Inc. v. USDA, 541 P.2d 1325, 1326-28 (9th 
Cir. 1976) (2-1 decision), the court reversed a decision by the Judicial 
Officer holding that it was an unfair practice in violation of 88202(a) and 
312(a) of the Act for the same two individuals (the Habibs) to be engaged 
in business as a livestock dealer (Habib Cattle Company (HCCb and 
also to be engaged in business as a packer (Central Coast Meats, Inc. 
(COM)). I’lie Judical Officer found that by unifying their buying oper- 
ations, they reduced the number of bidders at sales (by one), which 
would adversely affect the prices paid to producers. The court, in re- 
versing, held (541 F.2d at 1327-28): 

'Tlio evil inherent in a failure to compete is that it actually 


'* The .Iiulicial Officer stated in a subsequent case that ‘Ttlhe Doiwi'tmenl would never 
have contended that the practice found by the Court to exist in Armour, under the 
circumstances found by the Court to exist in Armour, was an 'unfair' practice " In re 
CciUntl ConHl Meals, Inc., 3.3 Agile Dec. 117, 172(1974), rev'd, 641 F 2d 1325 (9th Cir. 
197fi) (2-1 decision). 
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ported to Montreal, Canada would have made good delivery except for 
problems during transit. The record shows that the lettuce left California 
on April 9, 1982, and arrived in Montreal on or about April 16, 1982, 
receiving a Canadian inspection at 1:00 p.m. on April 15, 1982. Six days 
for transportation from California to Montreal, Canada is within the 
range of that which is normal, although perhaps slightly on the high 
side. The instructions to the trucker were that the lettuce was to be 
transported at between 34" and The undisputed evidence provided 
in the form of a Ryan thermometer tape of temperatures shows that 
the temperature ranged from 39° to 45°F during the trip. This is some- 
what above the prefen-ed transport temperatures, but we find it hard 
to draw the conclusion that over a six day period such slight increase 
in temperature over the preferred temperature could result in lettuce 
having 22% condition defects at the time of arrival. There is undisputed 
evidence in the record that the lettuce was loaded in California after a 
hard rain, thereby making it of weak keeping quality. We are inclined 
to believe that this is the essential reason why, on arrival, the truckload 
of lettuce had such a large percentage of condition defects. As I'eflected 
above, pursuant to 7 CFR 46.44(a)(2) when a contract does not specify 
the gi'ade for the lettuce or the percentage of condition defects which 
it may contain, the lettuce at destination may contain only 15% of the 
heads which are damaged by condition defects, with not more than 9% 
of such defects being serious damage and not more than 6% being decay 
affecting any portion of the head exclusive of the wrapper leaves. Iti 
and of itself an average of 18% of the heads had slimy decay, a serious 
condition defect. See 7 CFR section 61.2631 and 61.2533. We find that 
18% slimy decay on the heads of lettuce plus 3% russet spotting on the 
head leaves and 1% slimy decay on the wrapper leaves is far more tlian 
is tolerable at destination given the transportation conditions with which 
we are here concerned. Therefore, we conclude that the lettuce was not 
in suitable shipping condition when loaded. 

Respondent’s customer in Montreal provided an account of sales with 
respect to the truckload of lettuce, having handled it on a consignment 
basis. The account of sales showed that it remitted to respondent a net 
of $2,701.17. The account of sales was complete insofar as all cai'tons of 
lettuce are accounted for, and accurately reflects the price fetched for 
the lettuce, as well as the cost involved in disposing of it, Therefoi'e, 
we conclude since respondent claimed no other deductions that com- 
plainant is entitled to the $2,701.17 remitted to respondent, rather than 
the contract price of $7,655.85. 

Respondent is liable for the full purchase price of the truckload of 
lettuce which was shipped to Philadelphia, Pennsylvania in the amount 
of $8,101,60 and for the net price fetched with respect to the truckload 
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of lettuce sent to Montreal, Canada in the total amount of $2,701,17 for 
a total liability of $10,802.87. Respondent’s failure to pay complainant 
such amount is a violation of section 2 of the Act for which reparation 
should be awarded to complainant with interest. 

ORDER 

Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $10,802.87, with interest thereon at the rate 
of 13 per cent per annum ft'om May 1, 1982, until paid. 

Copies of this order shall be served upon parties. 


(No. 22,934) 


Cook Sales Company v. Food City, Inc. PACA Docket No. 2-6147. 
Decided October 13, 1983. 

Invoices ns proof of conlractuul relationship— Timely invoices— Broker’s memoran- 
diini of sale. 

Where respondent denies that it entered into a contract with seller, the seller’s invoice 
is not proof there was on agi'eement, 

Kdwaid M. Sitverslein, Presiding Officer. 

r/iotnaa (t. OHverii Newport Beach, California, for complainant. 

tioss D. Hlakeley, Phoenix, Arizona, for respondent. 

Decision by Donald A. Campbell, J^idkial Officer. 

DECISION AND ORDER 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $277.60, in connection with two loads ol 
cabbage shipped in interstate commerce. 

A copy of the Department’s report of investigation was serve on eac 
of the parties. Also, respondent was served with a copy of a formal com- 
plaint, and filed an answer thereto denying any liability ^^ 7 - 

Since the amount claimed as damages does not ' ■ ’ 

siiortened method of procedure provided in section 47. 0 ► 

of Practice (7 CFR §47.20) was followed. Under this ^ 

verified pleadings of the parties are considered a pai 0 j ,-h 
in the case, as is the Department’s report of mves .j g 

the parties were given the opportunity to submit ui 
way of verified statements. Complainant filed a verified op n g 
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ment, and respondent submitted a verified answering statement. Also, 
complainant filed a brief. 


FINDINGS OF FACT 

1. Complainant is a partnership, composed of Charles Blevins, Nolan 
Cook, and John Davis, doing business as Cook Sales Company, whose 
mailing address is 15607 North 20th Street, Phoenix, Arizona 85022. 

2. Respondent, Food City Inc. , is a corporation whose mailing address 
is P.O. Box 20187, Phoenix, Arizona 85036, which is physically located 
at 16th Street and Mohave, in Phoenix, Arizona. At all pertinent times, 
respondent was licensed under the Act. 

3. On or about August 20th and 23rd, 1981, September 14, 16, 26, 
1981, and October 4, 1981, complainant shipped six loads of cabbage to 
Mr. William J. Danilson, a/li/a Dan Danilson, d/b/a Happy Dan’s Pro- 
duce, and also d/b/a Prima Fruit Company, hereinafter sometimes re- 
ferred to as “Mr. Danilson,” 3160 East Washington Street, Phoenix, 
Arizona 85034, as follows: 


Date 

Shipping Point 

Quantity 

8/20/81 

Center, Co. 

498 

8/23/81 

Center, Co. 

300 

9/14/81 

Center, Co, 

690 sacs 
80 ctns 

9/1(5/81 

Center, Co. 

867 

9/26/81 

Center, Co. 

830 

10/4/81 

Center, Co. 

701 sacs 
110 ctns 


All of the bills of lading indicated that the receiver was Prima Fruit 
Company and indicated that they were to be delivered to it at 32nd Street 
in Washington which was Mr. Danilson’s address. As more fully set foith 
in Finding of Fact 4, below, Mr. Danilson shipped cabbage to respondent 
in September and October 1981. However, such cabbage was not identi- 
fied as being that which complainant shipped to Mr. Danilson. 

4. During the period September 3, 1981 through October 6, 1981, the 
respondent received six shipments of cabbage from Mr. Danilson as 
follows: 


Date 

Quantity 

Unit Price 

Amount 

0/3/81 

60 

4.76 

237.50 

0/16/81 

60 

4.76 

237.50 

0/18/81 

60 

4.76 

237.60 

9/23/81 

30 

4.76 

142.60 

9/28/81 

30 

4.76 

142.60 

10/6/81 

20 

4.76 

96.00 
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On or about September 30, 1981, Mr. Danilson billed the respondent 
for the 30 cartons of cabbage shipped on or about September 28. Re- 
spondent paid Mr. Danilson in cash on Octobers, 1981, for this shipment. 
Respondent did not receive any cabbage from Mr. Danilson during the 
month of August 1981. 

5. On or about December 2, 1981, the complainant wrote respondent 
a letter enclosing copies of invoices for two shipments of cabbage alleg- 
edly shipped to the latter in August and September, and tlemamiing 
prompt payment thereof. The receipt of this letter from the complainant 
was the fli'st notice that respondent had that complainant was holding 
it responsible for the two subject shipments. Upon receipt thereof, 
respondent telephoned complainant, objected to the billing, and, in ad- 
dition, demanded proof, such as proof of delivery, which would indicate 
that respondent should be held liable for the two subject shipments. 
Complainant did not reply to respondent’s request. 

6. No broker’s memorandum of sale were issued as to any of the 
shipments involved herein. 

7. The formal complaint was filed on May 10, 1982 which was within 
nine months of when the cause of action stated herein accrued. 

CONCLUSIONS 

The dispositive issue here is whether complainant has proved that a 
contractual relationship existed between it and respondent. Complain- 
ant has the burden of proof on this matter. New York v. Sandler, 32 
Agric, Dec. 702 (1973). The only proof offered by complainant is its 
undated invoices addressed to respondent. Prom there, complainant 
argues that, since respondent received the invoices and did not contact 
complainant to raise objection to them, such failure to object was proof 
a contractual relationship between the parties. However, while it is true 
that an invoice from which a buyer has failed to object may serve as 
proof of a specific contractual provision, Casey v. Albanese, 31 Agi’ic. 
Dec. 311 (1972), an invoice may not serve as proof of the existence of 
a contract when the alleged buyer, as here, denies the existence of any 
conti’actual an'angement at all. 

Other evidence also mandates against a decision in complainant’s fa- 
vor. There is no evidence that complainant sent out a timely billing to 
respondent for each of the shipments. Complainant only says it sent out 
the undated invoices to respondent “three oi* four days after the date 
of shipment.” Respondent, however, says it did not receive any invoice 
from complainant until at least December 7, 1981. As noted in Finding 
of Fact No. 4, the respondent paid Mr. Danilson in cash for the one 
shipment of cabbage which may be a subject of this action. In addition 
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Mr. Danilson has submitted a statement in which he admits selling that 
load of cabbage to respondent and receiving payment from respondent 
for it. 

Other facts which go against complainant are that, in spite of its claim 
that Mr. Danilson acted as a broker, Mr. Danilson did not issue any 
broker’s memorandum of sale. If Mr. Danilson was a broker as to these 
transactions as was claimed by complainant this could have been proven 
by such memorandum. Cf., Royal Packing Co. v. Grand Pr. Prod., 34 
Agi'ic. Dec. 1743 (1975), wherein a respondent broker who was alleged 
to be a buyer had issued a broker’’s memoranda and was held to be a 
broker and not a buyer. Moreover, copies of written requests for such 
memoranda from complainant would have served as proof that com- 
plainant really believed that Mr. Danilson was acting as a broker. Since 
there is no such evidence, but there is evidence that complainant listed 
Mr. Danilson as the consignee on the bills of lading involved in these 
two shipments, we cannot hold that he acted as a broker as to these 
transactions.' 

Furthermore, the amount of cabbage shipped by complainant to Mr. 
Danilson over this period of time is far in excess of that which the 
respondent received ft’om him. See Findings of Fact Nos. 3 and 4 above. 

On the basis of all of the evidence in the record, we cannot hold that 
complainant satisfied its burden of proof that there was a contractual 
relationship between it and respondent. Accordingly the complaint should 
be dismissed. Royal Packing Co. v. Grand Prairie Prod. Brokerage, 
84Agrlc. Dec. 1600 (1975). 


ORDER 


The complaint is dismissed. 

Copies of this order shall be seiwed upon the parties, 


(No. 22,936) 

Pemberton Produce, Inc. v . Tom Lange Company, Inc. PACA 
Docket No. 2-6163, Decided October 13, 1983. 

Invokes ns proof of contract terms — Wrongful rejection — Partial inspection, 

Although an invoice is the best evidence of contract terms, other evidence may offset It. 
Where buyer did not overcome weight of invoice its rejection of lettuce was wrongful, 
and partial inspection of load held insufficient to show condition of entire load. 


’The word “consignee” apjKJars to be a euphemism for "buyer” in this instance. 



PEMBERTON PRODUCE, INC. v. TOM LANGE CO., INC. 
Cite as 42 A.D. 1630 


1631 


Becker, Presiding Officer. 

Mclnerneyt Newport Beach, California for complainant. 
lARoy IV. Gudgeon^ Northfield, Illinois, for respondent. 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AN ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended, (7 U.S.C. 499a ei $eq.). A timely 
complaint was filed in which complainant sought an award of reparation 
in the amount of $13,241.50 in connection with the sale of two truckloads 
of lettuce in interstate commerce. 

Copies of the I’eport of investigation made by the Department were 
served upon the parties. A copy of the formal complaint was served 
upon respondent, which filed an answer thereto denying liability to 
complainant. In addition, respondent filed a counterclaim in the amount 
of $7,261 .00. Complainant filed an answer to the counterclaim. The amounts 
claimed as damages in both the complaint and the counterclaim did not 
exceed $16,000.00. Therefore, the shortened method of procedure pro- 
vided in section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Under this procedui’e the verified pleadings of the parties are part of 
the evidence in the case, as is the Department’s Report of Investigation. 
In addition, the parties were given the opportunity to file evidence In 
the fom of verified statements. The I’espondent filed an answering 
statement and the complainant filed a statement in reply. The com- 
plainant also filed a brief. 


FINDINGS OP FACT 

1. Complainant, Pemberton Produce, Inc. , is a corporation with an 
aildress at P.O. Box 5361, Salinas, California. At the time of the trans- 
actions in issue in this pi’oceeding complainant was licensed under the 
Act. 

2. Respondent, Tom Lange Company, Inc., is a corporation with an 
address at 97 Produce Row, St. Louis, Miasouxi. At the time of the 
transactions involved in this pi’oceeding respondent was licensed under 
the Act. 

3. On J anuai’y 16, 1982, complainant sold to respondent 900 cax’tons 
of lettuce at $12.00 per cax’ton plus $.65 per carton for cooling, f.o.b., 
for a total contract pince of $12,144,00. Complainant shipped the truck 
load of lettuce to St. Louis, Missouri, where it andved on or abou 
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Jaiiuaiy 19, 1982. It received a restricted federal inspection which showed 
in pertinent part as follows: 


Products Insjiected: 


Condition of Load: 


Condition of Pack; 
Tempera tnre of Product: 
Quality: 


Comlitjon' 


Grade: 


Remarks: 


Iceberg type LETTUCE in cartons pidnted 
Rich Produce of U.S.A Ernie Strahn & Sous 
Inc. HoltvillCf Calif.” anci marked dozen 
luls,” Applicant states manifested as 960 
cartons. 

Through load, lengthwise and crosswise and on 
end, 5 rows, 6 layers. 

Tight; place pack. 

Nearest rear doors-top 38^., bottom 
Clean, mostly fairly well trimmed and green 
color, average 86% hard and firm, 14% fairly 
firm. Grade defects from 6 to 12 heads per car- 
ton average 26% consisting of poorly trimmed 
(8 to 12 wrapper leaves). 

Heads or portion of heads not affected by con- 
dition defects are fresh and crisp. Wrapiiei* 
leaves only: No decay. Head leaves: Average 
4% damage by Tipburn. From 3 to 6 heads per 
carton average 16% damage by discolored pap- 
ei'y crown loaves. Average 2% decay. 

Fails to gi’ade U.S. No. 1 account of grade 
defects. 

Inspection and certificate restricted to all lay^ 
ers of 1st stack nearest rear doors and top layer 
of next 4 stack. 


4. Respondent rejected the load of lettuce discussed in paragi’aph 3, 
above, on the grounds complainant breached its warranty of suilablD 
shipping condition because the lettuce was not U.S. No. 1 on airival. 
Complainant resold the load of lettuce to La Mantia Brothers Arrigo 
Co., Inc,, Chicago, Illinois, and received an accounting under which the 
pui'chaser paid complainant $4,488.00. From this complainant deducted 
.$2,280.00 in freight which it was required to pay, leaving a net receipt 
with respect to the load of lettuce of $2,008,00. 

6. On January 18, 1982, complainant sold to respondent 850 ciuions 
of lettuce at $15.00 per carton plus $.65 per carton for cooling, f.o.b., 
for a total contract price of $13,302.50. On January 18, 1982, the load 
of lettuce was shipped from California to St. Louis, Missouri, where it 
arrived on or about January 21, 1982. The truckload was subjected to 
a restricted federal inspection which showed as follows: 

Pro<liict.s Inspected: Iceberg type LETPUCE in cartons printoil 

“Eal-soo, 2 doz. Pemberton Produce Co. Sali- 
nas, Ca.” Applicant .states 850 cartons. 

Condition of Load: Through load, lengthwise 5 rows, 8 layers, 
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Condition of Pack: 

Tight m layers. Net Weight from 35’/2 to 40*/* 
average 36.20 pounds per carton. Average tare 
of ciirtons 3 pounds. 

Quality: 

Clean, mostly fairly well trimmed and head 
leaves good gi’een color Average 85% hard or 
firm, 16% fairly firm Grade defects 6 to 10 
heads to carton, average 30% poorly trimmed 
heads (8 to 11 wrapper loaves). 

Condition: 

Heads or portions of heads not affected by con- 
dition defects are fresh and crisp. Wrapper 
leaves only: Average 3% decay. Head leaves: 
No decay. 

Grade: 

Fails to gi’ade U S. No. 1 account of gi’ade de- 
fects, 

Remarks: 

Api)licants states assigned file No. 4008. Weight 
determined at the request of the applicant, In- 
spection and certificate restricted to all layers 
of last three stacks nearest rear door of trailer. 


6. Respondent rejected the load of lettuce refeii’ed to in paragi’aph 
5, above on the gi'ounds the cartons of lettuce did not weigh enough. 
Complainant resold the truckload to Joseph & Rayhill Produce, Inc., 
Louisville, Kentucky. Joseph & Rayhill Produce submitted an account- 
ing to complainant, and a check in the amount of $9,997.00 for the lettuce. 

7. During the middle of January 1982, lettuce was in short supply in 
California as a result of a freeze which had occuiTed in the lettuce 
growing regions of that state. At that time Pemberton Produce was 
selling lettuce subject to conditions. With respect to both loads of lettuce 
sold to respondent which are at issue in this proceeding there were two 
conditions which complainant imposed with respect to the sales. First, 
its invoices showed that it was selling the lettuce subject to the condition 
that "WEIGHT NO FACTOR” would apply. This meant it would not 
guarantee the net weight of the lettuce. Second, its invoices showed 
that it was selling the lettuce subject to the condition that “DUE TO 
WIDE FREEZE DAMAGE GOOD DELIVERY APPLIES TO THIS 
SALE EXCEPT FOR BLISTERING OR PEELING OR RUSTY 
BROWN DISCOLORATION.” This was complainant’s usual course of 
business during the month of January 1982, resulting from an excess of 
demand for lettuce relative to its supply as a result of the freeze which 
occurred in California. 

8. A formal complaint was filed on August 3, 1982, which was with 
nine months of the time the causes of action herein arose. 

DISCUSSION 

This proceeding involves a dispute between the complainant and re- 
spondent as to whether, with respect to two transactions involving the 
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2. Entering into or continuing in any arrangement or agi-eement 
with any other dealer, market agency or packer under which anyone is 
to refrain fi'om bidding on livestock; 

3. Failing to conduct his livestock buying* operations independently 
of and in competition with other dealers, market agencies or packers; 
and 

4. Entering into or continuing in any ari’angement or agi’eement 
with any other dealer, market agency or packer to combine or “pool” 
their livestock purchases. 

Respondent Leon Farrow is suspended as a registrant under the Act 
for a period of forty-five (45) days. 

Respondent Knoke Livestock Buyers, Inc., its officers, directors, 
agents, employees, successors and assigns, and respondent Thomas Lenz, 
directly or indirectly through any corporate or other device, in connec- 
tion with their operations subject to the Packers and Stockyards Act, 
shall cease and desist from; 

1. Engaging in any course of busines for the purpose or with the 
effect of controlling prices in connection with the purchase of live- 
stock; 

2. Entering into or continuing in any arrangement or agreement 
with any other dealer, market agency or packer under which anyone is 
to refrain from bidding on livestock; 

3. Failing to conduct their livestock buying operations indepen- 
dently of and in competition with other dealers, market agencies or 
packers; and 

4. Entering into or continuing in any arrangement or agi’eement 
with any other dealer, market agency or packer to combine or “pool” 
their livestock purchases. 

Respondent Knoke Livestock Buyers, Inc., is suspended as a regis- 
trant under the Act for a period of forty-five (46) days. 

The cease and desist provisions of this order shall become effective 
on the day after service of this order. The suspension provisions of 
this order shall become effective on the 30lh day after service of this 
order; Provided, however, that if by any means or device whatever, 
all or part of the suspension period is not effectively served during 
the period indicated above, the effective date of the beginning of the 
suspension period (or the part thereof not effectively served) shall be 
(i) the date fixed by a court of competent jurisdiction which issues an 
appropriate order with respect thereto, or (ii) upon a showing made 
by complainant that it is not likely that such an order will be entered 
by any court, the date subsequently fixed by the Judicial Officer (ju- 
risdiction is hereby retained by the Judicial Officer indefinitely for this 
limited purpose). 
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(No. 22,884) 

In re: Robert E, McKelvey and Allen L. Mahin. P&S Docket No, 
6111, Decided September 23, 1983. 

Packer — Insufficient funds checks — Failing: to pay, when due — Failing: to pay for 
meat — Civil penalty — Consent. 

Peter V. Train, for complainant. 

Donald H. Molstad, Sioux City, Iowa, for i-espondent. 

Decision by John A. Campbell, Administrative Law Judge. 

DECISION AS TO ALLEN L. MAHIN 

This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. §181 et &eq.) by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agi’icul- 
ture, alleging that the respondent wilifully violated the Act. This de- 
cision is entered pursuant to the consent decision provisions of the Rules 
of Practice applicable to this proceeding (7 C.F.R. §1.138). 

The respondent Allen L. Mahin admits the jurisdictional allegations 
in paragi’aph I of the complaint as they pertain to him and specifically 
admits that the Secretary has jurisdiction in this matter, neither admits 
nor denies the remaining allegations, waives oral hearing and furllier 
procedure, and consents and agi’ees, for the purpose of settling this 
proceeding and for such purpose only, to the entry of this decision. 
The com])lainant agi'ees to the entry of this decision. 

FINDINGS OF FACT 

1. Respondents Robert E. McKelvey and Allen L. Mahin are partners 
doing business as Crofton Meats. Their business mailing address is P.O. 
Box 135, Crofton, Nebraska. 

2. Respondent Allen L. Mahin was at all times material herein: 

(a) Engaged in the business of buying livestock in commerce for 
purposes of slaughter, and of manufacturing or preparing meat and meat 
food products for sale or shipment in commerce; and 

(b) A packer within the meaning of and subject to the provisions 
of the Act. 
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CONCLUSIONS 

The respondent Allen L. Mahin having admitted the jurisdictional 
facts and the parties having agi’eed to the entry of this decision, such 
decision will be entered. 


ORDER 

Respondent Allen L. Mahin, individually, as a partner with any other 
person, or through any corporate or other device, in connection with 
his operations as a packer subject to the Packers and Stockyards Act, 
shall cease and desist from: 

1. Issuing checks in payment for livestock or meat without having 
and maintaining sufficient funds on deposit and available in the bank 
account upon which they are drawn to pay such checks when presented; 

2. Failing to pay, when due, the full purchase price of livestock; 
and 

3. Failing to pay for meat. 

In accordance witli section 203(b) of the Act (7 U.S.C. §193(b)), re- 
spondent Allen L. Mahin is assessed a civil penalty in the amount of 
one hundred twenty-five dollars ($126.00). 

This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon re- 
spondents. 

Copies of this decision shall be served upon the parties. 


(No. 22,886) 

1% re: K-M Company, Inc., and Edward L. Koch. P&S Docket No. 
6176. Decided September 23, 1983, 

Packer— Insufficient funds checks — Falling; to pny, when due — Civil penalty— Con- 
sent. 

Barbara S, Harris, for complainant. 

Respondent, pro se. 

Decision by Victor W.Pahner, Administrative Law Judge. 

DECISION 

This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. §181 et seq.) by a complaint and notice of hearing filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Aginculture, alleging that the respondents violated the 
Act and the regulations issued thereunder (9 C.F.R, §201.1 et seq.), 
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This decision is entered pursuant to the consent decision provisions of 
the Rules of Practice applicable to this proceeding (7 C.F.R. §1.138). 

The respondents admit the jurisdictional allegations in paragi’aph t 
of the complaint and notice of hearing and specifically admit that the 
Secretary has jurisidiction in this matter, neither admit nor deny the 
remaining allegations, waive oral hearing and further pi’ocedure, and 
consent and agi’ee, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agi’ees to the entry of this decision, 

FINDINGS OF FACT 

1. (a) K-M Company, Inc. d/b/a French City Meats, hereinafter re- 
ferred to as the corporate respondent, is a Kentucky corporation whose 
business mailing address is P. 0. Box 299, Gallipolis, Ohio 46631. 

(b) Corporate respondent is, and at all times material herein was: 

(1) Engaged in the business of buying livestock in commerce for 
purposes of slaughter, and of manufacturing or preparing meat or meat 
food products for sale of shipment in commerce; and 

(2) A packer, within the meaning of and subject to the provisions 
of the Act, 

2. (a) Edward L. Koch, hereinafter referred to as the individual re- 
spondent, is an individual whose business mailing address is P. 0. Box 
299, Gallipolis, Ohio 46631, 

(b) The individual respondent is, and at all times material herein 

was: 

(1) President of the corporate respondent; 

(2) Owner of shares of the outstanding stock of the corporate 
respondent; and 

(3) Responsible for the direction, management and control of the 
corporate respondent. 


CONCLUSIONS 

The respondents having admitted the jurisdicational facts and the 
)arties having agreed to the entry of this decision, such decision will 
)e entered. 


ORDER 

The corporate respondent, its officers, directors, agents, employees, 
uccessors and assigns, directly or through any corporate or other de- 
ice, and the individual respondent, directly or through any corporate 
r other device, in connection with their operations subject to the Pack- 
ra and Stockyards Act, shall cease and desist from: 
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1. Issuing checks in paynaent for livestock purchases without hav- 
ing sufficient funds available in the bank account upon which such checks 
are drawn to pay such checks when presented; and 

2. Failing to pay, when due, the full pui’chase price of livestock. 

In accoi’dance with section 203(b) of the Act (7 U.S.C, §193(b)), re- 
spondents are jointly and severally assessed a civil penalty of One Thou- 
sand Dollars ($1,000.00). 

Such order shall have the same force and effect as if entered after 
full hearing and shall be effective on the first day after service upon the 
respondents. 

Copies of this decision shall be served upon the parties. 


(No. 22,886) 

In re: Robert L. Wirth. P&S Docket No. 6095. Decided June 16, 1983, 


Dealer — Market agency — Registration requirement — liotuiing requirement — Insuffi- 
cient funds checks — Faiiure to pay, when due — Default. 

Barbara S. Harris, for complainant. 

Respondent, pro se. 

Decision by John G. Liebert, Administrative Law Judge. 

DECISION AND ORDER UPON ADMISSION OP PACTS II Y 
REASON OF DEFAULT 

PRELIMINARY STATEMENT 

This is a desciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. §181 et seq.), here- 
inafter referred to as the Act, instituted by a complaint filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondent has wilfully 
violated the Act and the regulations issued thereunder (9 C.P.R. §201.1 
et seq.). 

Copies of the complaint and the Rules of Practice (7 C.P.R. §1.13( 
et seq.) governing proceedings under the Act were served upon re 
spondent by the Heai’ing Clerk by certified mail. Respondent was in- 
formed in a letter of service that an answer should be filed pursuant to 
the Rules of Practice and that failure to answer would constitute an 
admission of all the material allegations contained in the complaint. 

Respondent has failed to file an answer within the time presci'ibed I 
the Rules of Practice, and the material facts alleged in the complaini 
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which are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1, 13? 
of the Rules of Practice (7 C.F.R. §1.139). 

FINDINGS OF PACT 

1. (a) Robert L. Wirth, hereinafter referred to as respondent, is an 
individual whose mailing address is 2306 Messener Road, Wooster, Ohio 
44691. 

(b) Respondent is, and at all times material herein was: 

(1) Engaged in the business of a dealer buying and selling live- 
stock in commerce and a market agency buying livestock in commerce 
on a commission basis; and 

(2) Not registered with the Secretary of Agi’icultui’e. 

2. During the period of June 9, 1982, through June 22, 1982, respond- 
ent engaged in the business of a dealer, buying and selling livestock in 
commerce, without filing and maintaining and adequate bond or its 
equivalent as required under the Act and the regulations. 

3. Respondent, in connection with his operations subject to the Act, 
jn or about the dates and in the transactions set forth in paragraph III 
)f the complaint, and in numerous other transactions, purchased live- 
stock and in purported payment therefor, issued checks which were 
returned unpaid by the bank upon which they were drawn because 
respondent did not have sufficient funds available in the account upon 
whicli such checks were drawn to pay such checks when presented for 
payment. 

4. (a) Respondent, in connection with his operations subject to the 
Act, on or about the dates and in the transactions set forth in paragi'aphs 
III and IV(a) of the complaint, and in numerous other transactions, 
purchased livestock and failed to pay, when due, the full purchase price 
of such livestock. 

(b) As of November 4, 1982, there remained unpaid by the re- 
spondent a total of $22,540.76 for the livestock transactions set forth in 
paragraph III and IV(a) of the complaint. 

CONCLUSIONS 

By reason of the facts found in Finding of Fact 2 herein, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. §213(a)), 
and sections 201.29 and 201.30 of the regulations (9 C.F.R. §§201.29, 
201.30), 

By reason of the facts found in Findings of Fact 3 and 4 herein, 
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respondent has wilfully violated sections 312(a) and 409 of the Act (7 
U.S.C. §§213(a), 228b). 


ORDER 

Respondent, his agents and employees, individually or through any 
corpoi’ate or other device, in connection with his operations subject to 
the Act, shall cease and desist from: 

1. Engaging in business in any capacity for which registration and 
bonding are required under the Packers and Stockyards Act without 
filing and maintaining a reasonable bond or its equivalent, as required 
by the Act and the regulations; 

2. Issuing checks in payment for livestock purchases without hav- 
ing and maintaining sufficient funds available in the bank account upon 
which such checks are drawn to pay such checks when presented; 

3. Failing to pay, when due, the full purchase price of livestock; 
and 

4. Failing to pay the full purchase price of livestock. 

This Order shall be effective from the sixth day after the Decision 
becomes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 36 days after sei'vice hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.146 of the Rules of Practice (7 C.F.R, §1.130 ef 
seq.). 

[This decision and order became final July 21, 1983.-Ed.] 


(No. 22,887) 

/)tre: Andy Thatcher. P&S Docket No. 6171. Decided September 29, 
1983. 


Dealer— Market agency— Hondinp requirement — Sii.spcnsion of registration— Ci^ il 
penally — Consent. 

Peter K Train, for cciniplainant. 

Respondent, pro se. 

Decision by Victor W. Palmer, Administrative Law Judge. 

DECISION 

This proceeding was instituted under the Packers and Stockyards Act 
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(7 U.S.C. §181 et seq.) by a Complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of Ag- 
riculture, alleging that the i-espondent wilfully violated the Act and the 
regulations issued thereunder (9 C.F.R. §201.1 et seq.). This decision 
is entered pursuant to the consent decision provisions of the Rules of 
Practice applicable to this proceeding (7 C.F.R. §1.138). 

The respondent admits the jurisdictional allegations in paragi'aph I 
of the Complaint and specifically admits that the Secretary has juris- 
diction in this matter, neither admits nor denies the remaining allega- 
tions, waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 

1. Andy Thatcher, hereinafter refeiTed to as the respondent, is an 
individual whose mailing address is P. 0. Box 44, Provo, Utah 84601. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
ji'ce for his own account; and 

(b) Registered with the Secretary of Agiuculture as a dealer to buy 
d sell livestock in commerce for his own account, and as a market 
,ency to buy livestock in commerce on a commission basis. 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts and the par- 
ties having agi'eed to the entry of this decision, such decision will be 
entered. 


ORDER 

Respondent Andy Thatcher, individually or through any corporate or 
)ther device, in connection with his activities subject to the Packers 
ind Stockyards Act, shall cease and desist from engaging in business 
n any capacity for which bonding is required under the Packers and 
dockyards Act, as amended and supplemented, and the regulations, 
vithout filing and maintaining a reasonable bond or its equivalent, as 
equired by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until he com- 
olies fully with the bonding requirements under the Act and regulations. 
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When respondent demonstrates that he is in full compliance with such 
requirements, a supplemental order will be issued in this proceeding 
terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. §213(b)), re- 
spondent is assessed a civil penalty in the amount of Five Hundred 
Dollars ($500.00). 

The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 

Copies of this decision shall be served upon the paities. 


(No. 22,888) 

In re; Henry Taylor and H. D. Connell d/b/a Headland Live- 
stock Auction. P&S Docket No. 6144. Decided October 3, 1983. 

Dealer Market agency— -Trust account— Insuniclcnt funds checks — Failing to pay, 

when due— Suspension of registration— Consent. 

Roberta Simizendruber, for complainant. 

Respondent, pro ac. 

Decision by William J. Weber, Administrative Lato Judge. 

DECISION 

This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the respondents wilfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is 
entered pursuant to the consent decision provisions of the Rules of 
Practice applicable to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in paragraph I 
of the Complaint and specifically admit that the Secretary has jurisdic- 
tion in this matter, neither admit nor deny the remaining allegations, 
waive oral hearing and further procedure, and consent and agi'ee, for 
the purpose of settling this proceeding and for such purpose only, to 
the entry of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OP FACT 

(1) Henry Taylor and H.D, Connell, a partnership d/b/a Headland 
Livestock Auction, hereinafter referred to as respondents, had their 
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principal place of business in Headland, Alabama. Henry Taylor’s pres- 
ent mailing address is 1206 Fairlane Drive, Dotham, Alabama 36301 
and H.D. Connell’s present mailing address is P.O. Box 565, Chatta- 
hoochee, Florida 32324. 

(2) Respondents at all times material herein were: 

(a) Engaged in the business of conducting and operating the Head- 
land Stockyards, Inc., stockyard. Headland, Alabama, a posted stock- 
yard under the Act; 

(b) Engaged in the business of selling livestock on a commission 
basis at the stockyard and buying and selling livestock in commerce for 
their own account, and 

(c) Registered vrith the Secretary of Agiicultiu'e as a mai'ket agency 
to sell livestock in commerce on a commission basis and as a dealer to 
buy and sell livestock in commerce for their own account. 

CONCLUSIONS 

The respondents having admitted the jurisdictional facts and the par- 
ties having agi’eed to the entry of this decision, such decision will be 
entered. 


ORDER 

Respondents, theii’ agents and employees, directly or through any 
corporate or other device, in connection with their business subject to 
the Packers and Stockyards Act, shall cease and desist from: 

(1) Failing to establish and maintain a separate bank account des- 
ignated as a trust account for proceeds receivable from the sales of 
consigned livestock; 

(2) Issuing checks to owners or consignors of livestock in payment 
of the net proceeds due from the sale of their livestock without having 
sufficient funds available in the account upon which they are drawn to 
pay such checks when pi'esented; 

(3) Failing to remit to the ownei*s or consignors of livestock, when 
due, the net proceeds derived from the sale of their livestock; 

(4) Issuing checks in payment for livestock without having sufficient 
unds on deposit and available to pay such cheeks when presented for 
ayment; 

(5) Failing to pay, when due, for livestock. 

Respondents shall keep and maintain accounts, records and meino- 
inda which fully and correctly disclose all transactions involved in their 
usiness subject to the Act including a cash receipts and disbursement 
lurnal, complete check registers, a market support account, separate 
vestock dealer records and separate market agency records, a purchase 
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and sales journal, load make sheets with supporting aecoimts of sale 
and bill out invoices. 

The respondents are suspended as registrants under the Act for a 
period of 21 days. 

The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondents. 

Copies of this decision shall be served upon the parties. 


(No. 22,889) 

hire: Chippewa Meats, Inc. P&S Docket No. 6185. Decided October 
4, 1983, 

Packer — Failing to pay, when due — Consent. 

Eric Paul, for complainant. 

Respondent, pro se. 

Decision by Dorothea A. Baker, Administrative Law Judge. 

DECISION 

This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 1.181 et seq.) by a Complaint and Notice of Hearing filed by 
the Administrator, Packers and Stockyaixls Administi’alion, United States 
Department of Agriculture, alleging that the respondent wilfully vio- 
lated the Act. This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 CFR 
1.138). 

The respondent admits the jurisdictional allegations in paragi*aph I 
of the Complaint and specifically admits that the Secretaiy has juris- 
diction in this matter, neither admits nor denies the remaining allega- 
tions, waives oral hearing and further procedure, and consents and 
agi*ees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 

The complainant agi’ees to the entry of this decision. 

FINDINGS OF FACT 

1. Chippewa Meals, Inc., hereinafter referred to as the respondent, 
is and at all times material herein was an Ohio corporation with its 
principal place of business located in Chippewa Lake, Ohio, and a mailing 
address of P.O. Box 7, Chippewa Lake, Ohio 44215. 

2. The respondent is and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce for 
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the purpose of slaughter and of manufacturing or preparing meats or 
meat food products for sale or shipment in commerce; and 

(b) A packer within the meaning and subject to the provisions of 
the Act. 


CONCLUSIONS 

Respondent having admitted the jurisdictional facts and the parties 
having agi’eed to the entry of this Decision, such Decision will be en- 
tered. 


ORDER 

Chippewa Meats, Inc, , its officers, directors, agents, successors and 
assigns, directly or through any corporate or other device, in connection 
with any business or operation as a packer, shall cease and desist from: 

1. Failing to pay, when due, the full purchase price of livestock; 
and 

2. Failing to pay the full purchase price of livestock. 

This order shall become effective on the first day after service of the 
order on the respondent. 

Copies hereof shall be served on the parties. 


(No. 22,890) 

^ m Richard Baldwin and Myrtle A. Baldwin. P&S Docket No. 

110, Decided October 6, 1983. 

tealer— Market agency-insufficient funds checks— Failing to pay, when due— SuJ- 
jiension of registration — Consent. 

Jory M. Hockbergt for complainant 
William J, Twayf Boise, Idaho, for respondent. 

Decision by William J. Weber, Administrative Law Judge, 

DECISION WITH RESPECT TO RICHARD BALDWIN 

Phis proceeding was instituted under the Packers and Stockyards Act 
[J.S.C, §181 et seq.), hereinafter the Act, by a complaint filed by the 
Iministrator, Packers and Stockyards Administration, United Stales 
oartment of Agriculture, alleging that the I’espondents wilfully vio- 
i the Act and the regulations issued thereunder (9 C.F.R, §201.1 
iq.). This decision is entered pursuant to the consent decision pro- 
ms of the Rules of Practice applicable to this proceeding (7 C.B’.R. 
38). 
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Respondent Richai'd Baldwin admits the jurisdictional allegations in 
paragi'aph I of the complaint as those allegations pertain to him, and 
specifically admits that the Secretary has jurisdiction in this matter, 
neither admits nor denies the remaining allegations, waives oral hearing 
and further procedure, and consents and agi’ees, for the purpose of 
settling this proceeding and for such purpose only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF FACT 

1, Richard Baldwin, hereinafter referred to as respondent Richard 
Baldwin, is an individual whose address is 2209 Caldwell Blvd., Nampa, 
Idaho 83651. 

2. Respondent Richard Baldwin is, and at all times material herein 
was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account, doing business as YL Cattle Company; and 

(b) Registered with the Secretary of Agriculture as a dealer, buy- 
ing and selling livestock in commerce, and as a market agency, buying 
livestock in commerce on a commission basis. 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts and the par- 
ties having agi’eed to the entry of this decision, such decision will be 
entered. 


ORDER 

Respondent Richard Baldwin, his agents and employees, directly oi 
indirectly through any corporate or other device, shall cease and desis 
from: 

1. Issuing checks in payment for livestock without having suffi 
cient funds on deposit and available in the bank account upon whicl 
such checks are drawn to pay such checks when presented; and 

2. Failing to pay, when due, the full purchase price of livestock 
purchased. 

Respondent Richard Baldwin is suspended as a registrant under th 
Act for a period of sixty (60) days. 

The provisions of this order shall become effective on the sixth da 
after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 
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(No. 22,891) 

hi re: Richard Baldwin and Myrtle A. Baldwin. P&S Docket No. 
6110. Decided October 6, 1983, 

Dealer — Insufficient funds checks — Failure to pay, when due — Ordered not to engage 
in business for a period of time — Consent. 

Jory M. Hochberg, for complainant. 

Wilitam J. Ttvay, Boise, Idaho, for respondent. 

Decision by William J. Weber, Administrative Law Judge. 

DECISION WITH RESPECT TO MYRTLE A. BALDWIN 

This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. §181 et seq.), hereinafter the Act, by a complaint filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, alleging that the respondents wilfully vio- 
lated the Act and the regulations issued thereunder (9 C.F.R. §201.1 et 
seq.). This decision is entered pursuant to the consent decision provisions 
of the Rules of Practice applicable to this proceeding (7 C.F.R. §1.138). 

Respondent Myidle A. Baldwin admits that at all times material herein, 
she was engaged in buying and selling livestock in commerce for her 
)wn account and was a dealer subject to the Act, and specifically admits 
diat the Secretary has jurisdiction in this matter, neither admits nor 
denies the remaining allegations, waives oral hearing and further pro- 
cedure, and consents and agi’ees, for the purpose of settling this pro- 
ceeding and for such purpose only, to the entiy of this decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF PACT 

1 . Myrtle A. Baldwin, hereinafter referred to as respondent Myrtle 
Baldwin, is an individual whose address is 10601 Horseshoe Bend Road, 
Boise, Idaho 83703. 

2. Respondent Myrtle Baldwin, at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for her own account; and 

(b) A dealer, buying- and selling livestock in commerce, within the 
neaning- and subject to the provisions of the Act. 

CONCLUSIONS 

The respondent having admitted the jurisdictional facts and the par- 
ies having agreed to the entry of this decision, such decision will be 
mtered. 
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ORDER 

Respondent Myrtle Baldwin, her agents and employees, directly or 
indirectly through any corporate or other device, shall cease and desist 
from: 

1. Issuing checks in payment for livestock without having suffi- 
cient funds on deposit and available in the bank account upon which 
such checks are drawn to pay such checks when presented; and 

2. Failing to pay, when due, the full purchase price of livestock 
purchased. 

Respondent Myrtle Baldwin shall not engage in business as a dealer 
or market agency for a period of sixty (60) days. 

The provisions of this order shall become effective on the sixth day 
after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 22,892) 

In re: Charley M. Fanning and Kenneth L. Fanning. P&S Docket 
No. 6126. Decided August 23, 1988. 

Dealer — Insolvency — Insufficient funds checks — Failure to pay, when due — Suspen- 
sion of registration — Default. 

Barham S. Harris^ for eomplaiiiunt. 

Respondents, pro se. 

Decision by Dorothea A. Baker, Administrative Law Judge. 

DECISION and order UPON ADMISSION OF FACTS BY 
REASON OF DEFAULT 

PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. §181 ei 
seq,), herein referred to as the Act, instituted by a complaint hied 
by the Administrator, Packers and Stockyaixls Administration, United 
States Department of Agriculture, charging that the respondents 
wilfully violated the Act and regulations promulgated thereunder (9 
C.F.R. §201.1 et seq.l 

Copies of the complaint and Rules of Practice (7 C.F.R. §1,130 et 
seq.) governing proceedings under the Act were served upon re- 
spondents by the Hearing Clerk by certified mail. Respondents were 
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informed in a letter of service that an answer should be filed pur- 
suant to the Rules of Practice and that failure to answer would con- 
stitute an admission of all the material allegations contained in the 
complaint. 

Respondents have failed to file an answer within the time pi'eseribeii 
in the Rules of Practice, and the material facts alleged in the complaiiit, 
which are admitted by respondents’ failure to file an answer, are adopted 
and set forth herein as Findings of Pact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice {7 C.F.R. §1.139). 

FINDINGS OF PACT 

1. (a) Charley M. Fanning and Kenneth L. Fanning, hereinafter re- 
ferred to as the respondents, are partners doing business as F & P 
Livestock. Their business mailing address is Route 1, Box 36, Norway, 
South Cai’olina 29113. 

(b) Respondents, at all times material herein, were: 

(1) Engaged in the business of buying and selling livestock in 
commerce for their own account; and 

(2) Registered with the Secretary of Agi’iculture as a dealer to 
buy and sell livestock in commerce. 

2. (a) As of February 1, 1983, the respondents’ current liabilities 
exceeded their current assets. As of that date, the respondents had 
current liabilities totalling $46,015.50 and cun’ent assets totalling 
$600.00, resulting in an excess of current liabilities over current as- 
sets of $45,515.60. 

(b) The respondents’ current liabilities presently exceed their cur- 
i*ent assets. 

3. (a) Respondents, in connection with their operations as a dealer, 
on or about the dates and in the transactions set forth in paragi’aph 
Ill(a) of the complaint, purchased livestock and in purported payment 
therefor, issued checks which were returned unpaid by the bank upon 
which they were drawn because respondents did not have sufficient 
funds on deposit and available in the account upon which such such 
checks were drawn to pay such checks when presented. 

(b) Respondents, in connection with their operations as a dealer, 
on or about the dates and in the ti’ansactions set forth in paragi'aph 
Tll(a) of the complaint, purchased livestock and failed to pay, when due, 
he fill! purchase price of such livestock. 

(c) As of March 3, 1983, there remained unpaid by respondents a 

)tal of $17,655.60 for such livestock purchases. 
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CONCLUSIONS 

By reason of the facts found in Finding of Fact 2 herein, respondents’ 
inancial condition does not meet the requirements of the Act {7 U.S.C. 
i204). 

By reason of the facts found in h’inding of Fact 3 herein, respondents 
jave wilfully violated sections 312(a) and 409 of the Act (7 U.S.C. §8213(a), 
!28b). 


ORDER 

Respondents Charley M. Fanning and Kenneth L. Fanning, directly 
r indirectly, individually or through any corporate or other device, in 
onnection with respondents’ activities subject to the Packera and Stock- 
ards Act, shall cease and desist from: 

1 . Issuing checks in payment for livestock purchases without hav- 
ig and maintaining sufficient funds on deposit and available in the bank 
ccount upon which such checks are drawn to pay such checks when 
resented for payment; 

2. P’'ai]ing to pay, when due, the full purchase price of livestock; and 

3. Failing to pay the full purchase price of livestock. 

The respondents are suspended as registrants under the Act for a 
eriod of sixty (60) days and thereafter until they demonstrate that they 
i*e no longer insolvent. When the respondents demonstrate that they 
re no longer insolvent, a supplemental order will be issued in this 
roceeding terminating this suspension after the sixty (60) day period. 

The provisions of this order shall become effective on the sixth day 
'ter thivS Decision becomes final. Copies hereof shall be served upon 
le parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
irther proceedings 35 days after service as provided in sections 1.142 
1(1 1.145 of the Rules of Practice (7 C.P'.R. §1.130 et seq,). 

[This decision and order became final October 1, 1983.-Ed.] 


(No. 22,893) 

t re: Ckntual Mississippi Livestock Exchange, Inc, and Milus 
'ESLEY Hendry. P&S Docket No. 6188, Decided October 13, 1983. 

.[,lci-_Mar3(ct ngcncy—Cuslodinl account— Insiifficent funds checks— Failure to 
y, when due — Sns|iensIoii of registration — Consent. 

ter V. Tmin, for complainant. 

•bert A. Bv^> Biloxi, Mississippi, for respondent. 
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Decision bij William J. Weber, Administrative Law Judge, 

DECISION : 

This proceeding was instituted under the Packers and Stockyards Au i 
(7 U.S.C, §181 et seq.) by a Complaint filed by the Administrator, Pad!.: 
ers and Stockyards Administration, United States Department of Ag- 
riculture, alleging that the respondents willfully violated the Act anil' 
the regulations issued thereunder (9 C.F.R. §201. 1 et seq.). This decisiin | 
is entered pursuant to the consent decision provisions of the Rules of 
Practice applicable to this proceeding (7 C.F.R. §1.138). 

The respondents admit the jurisdictional allegations in paragraphs I 
and II of the Complaint and specifically admit that the Secretary 
jurisdiction in this matter, neither admit nor deny the remaining allc 
gations, waive oral hearing and further procedure, and consent and 
agi’ee, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 

The complainant agi’ees to the entry of this decision. 

FINDINGS OF FACT 

1. Central Mississippi Livestock Exchange, Inc., hereinafter referred 
to as the corporate respondent, is a corporation whose mailing addresi 
is P.O. Box 712, Bay Springs, Mississippi 39422. 

2. The corporate respondent was, at all times material herein; 

(a) Engaged in the business of conducting and operating the Con 
tral Mississippi Livestock Exchange, Inc., stockyai’d, a posted stock- 
yard subject to the provisions of the Act, hereinafter referred to as tlic 
stockyard; 

(b) Engaged in the business of buying and selling livestock on a 
commission basis at the stockyard, and buying and selling livestock in 
commerce for its own account; and 

(c) Registered with the Seci’etaiy of Agiicultui’e as a mwket agency 
to buy and sell livestock in commerce on a commission basis, and as fl 
dealer to buy and sell livestock in commerce for its own account. 

3. MiUis Wesley Hendry, hereinafter referred to as the individual 
respondent, is an individual whose business mailing address is P. 0. Box 
712, Bay Springs, Mississippi 39422. 

4. The individual respondent was, at all times material herein: 

(a) President of the corporate respondent; 

(b) Owner, in conjunction with members of his family, of all the 
stock issued by the corporate respondent; and 

(c) Responsible for the direction, management and control of the 
corporate respondent. 



CENTRAL MISSISSIPPI LIVESTOCK EXCHANGE 1453 

Cite as 42 A.D. 1461 

5. The individual respondent was, at all times material herein, a mar- 
ket agency and dealer within the meaning of those terms as defined in 
the Act, and subject to the provisions of the Act. 

CONCLUSIONS 

Respondents having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 

ORDER 

Respondent Central Mississippi Livestock Exchange, Inc., its offi- 
cers, directors, agents and employees, and respondent Milua Wesley 
Hendry, his agents and employees, directly or through any corporate 
or other device, in connection with their activities subject to the Packers 
and Stockyai’ds Act, shall cease and desist from: 

1. Failing to deposit in their custodial accounts for shippers' pro- 
ceeds, within the times prescribed by section 201.42 of the regulations 
(9 C.F.R. §201.42), an amount equal to the proceeds receivable from 
the purchase by respondents and others of livestock consigned to the 
corporate respondent for sale on a commission basis; 

2 . Failing to otherwise maintain their custodial accounts for ship- 
pers’ proceeds in strict conformity with the provisions of section 201.42 
of the regulations (9 C.F.R. §201.42); 

3. Issuing checks in payment of the net proceeds resulting from 
the sale of livestock on a commission basis without having sufficient 
funds on deposit and available in the accounts upon which such checks 
are drawn to pay such checks when presented; 

4. Failing to transmit to the owners, shippers or consignors of 
livestock, when due, the net proceeds due from the sale of their livestock; 
and 

6. Purchasing livestock and failing to pay, when due, the full pur- 
chase price of such livestock. 

The corporate respondent is suspended as a registrant under the 
Act for a period of nine months and thereafter until it demonstrates 
that the deficit in its custodial accounts for shippers’ proceeds has been 
eliminated. When the corporate respondent demonstx’ates that the def- 
icit in its custodial accounts for shippers’ proceeds has been elimi- 
nated, a supplemental order will be issued in this proceeding 
tenninating this suspension, after the expiration of the nine month 
period. 

Respondent Milus Wesley Hendry shall not engage in business as a 
market agency or dealer for a period of nine months from the effective 
date of this order. 
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The provisions of this order shall become effective on the sixth 
after service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 


(No. 22,894) 

In re: Miguel A. Machado and G.L. Cozzl P&S Docket N 

5943. Decided October 20, 1983. 

Dealer— Market agency— Unfair and deceptive practice— Cease and dcslsl 
Civil penalty. 

An Older buyer has a duty to disclose to hia principal that he has a financial mtcrc't a 
cattle used to fill the principal’s order because of the conflict of interest. Failure to 
this conflict of interest is a well established unfair and deceptive practice in violatiun i 
the Act. Unlawful conduct of an agent is imputed to the principal under the laws of ngcr.?7 
which are expressly set forth in the Act. Respondent Cozzi, a stockyard owner, 
respondent Machado, an order buyer, entered into a partnership or joint venture, w/j 
each being the agent of the other, in the purchase and sale of cattle. Respondent Mat-Ui 
repurchased some of the "partnership” cattle sold through respondent Cozzi'a slock} 
to fill orders for Imperial Cattle Co., without advising Imperial of his financial irilcrt? 
in the cattle. Respondent Cozzi aided and abetted respondent Machado’s fraud bcw-'f 
he failed to prevent the fraud against Imperial, in light of the information available t 
him and his sharing of the profits of the fraud. Respondents renewed request for m onD 
of pmluction for uz camera examination of any Jencks Act or Brady doctrine nialoriii 
that might be contained in complainants investigation report is denied for the jvasoiH v 
forth in the Decision and Remand Order as to Respondent Cozzi issued in this ))rocccctl'^ 
June 24, 1983. See 42 A.D. 820. 

Thomas C Heinz ^ for complainant. 

Daniel W. Olsen, Kansas City, Missouri, for respondent. 

Victor W, Palmer, Administrative Law Judge. 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER AS TO RESPONDENT COZZI 

This is a ciisciplinary proceeding under the Packers and Slockyanfi 
Act, 1921, as amended and supplemented (7 U.S.C, §181 et se?.).’ Re- 
spondent Machado, without admitting or denying the allegations of t)i< 
complaint, consented to a cease and desist and record keeping order, 
and an order suspending his registration for 30 days. Subsequently, as 
oral hearing was held with respect to respondent Cozzi. 


'See genemllif Campbell, “The Packpi-s and Stockyards Act Regulatory Proginm," s; 
1 Davidson, Agi-icultural Law, ch. 3 (1981 and Aug. 1983 Siipp,), and Carter, Tacktw 
and Stockyards Act,” in 10 Harl, Agricultural Law, ch. 71 (1980). 
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On December 30, 1982, Administrative Law Judge Victor W. Palmer 
filed an initial decision dismissing the complaint against I’espondent Cozzi 
because complainant refused to comply with his rulings that it make an 
investigation report available for in camera examination. Under Judge 
Palmer’s rulings, he would have turned over to respondent Cozzi any 
portions of the investigation report he determined to be producible under 
the Jencks Act, the Brady doctrine, or Department policy, with com- 
plainant having no opportunity to elect not to comply with a production 
order, and to appeal, at the appropriate time, from his determination 
as to what material is producible. 

On May 9, 1983, the Judicial Officer* I’eversed Judge Palmer’s initial 
decision and remanded the proceeding for the preparation of an initial 
decision, without any adverse inference to be drawn because of com- 
plainant’s refusal to submit the investigation report pureuant to Judge 
Palmer’s rulings. 

On August 16, 1983, Judge Palmer issued a second initial decision, 
holding that respondent Cozzi had engaged in an “unfair” practice in 
violation of the Act, and ordered respondent to “cease and desist from 
failing to reveal on bills of sale, invoices, and other documents it issues 
as a registrant under the Packers and Stockyards Act of 1921, that it 
is paying a commission or sharing profits or losses on livestock being 
sold with the agent of the principals purchasing the livestock from re- 
spondent.” 

Complainant, seeking a $6,000 civil penalty in addition to the cease 
and desist order, appealed to the Judicial Officer on September 21, 1983.* 
The Judicial Officer has been delegated final administrative authority 
to decide the Department's cases subject to 6 U.S.C. §§566 and 657 
(7 C.P.R. §2.36). 

Respondent filed a cross-appeal on October 14, 1988, in his response 


“The career position of Judicial Officer was established pursuant to the Aet of April 4, 
1940 (7 U.S.C. §§460c-460g:), and Reorganization Plan No, 2 of 1963, 18 Peel. Reg. 3219 
(1953), reprinted in 5 U.S.C. app., at764 (1976). The Department’s present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 3 yeara’ trial litigation; 10 years' appellate litigation relating 
to appeals from tlie decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 

“The appeal was due to be filed two days earlier, September 19, 1983, but, in ac- 
cordance with the practice of this Department, it is accepted late since it was filed be- 
fore 35 days after service of the initial decision, when it would have become final. In 
re Shatkin, 34 Agi’ic. Dec, 296, 316 (1976); and see In re Burton, 40 Agiic. Dee, 1634 
(order vacating notice of effective date and permitting late appeal), final decision, 40 
Agric. Dec. 1788 (1981) (decision as to LcRoy Franks), rev'd m other grounds, 638 
F.2d 280 (8th Cir. 1982). 



1456 


PACKERS AND STOCKYARDS ACT 
Cite as 42 A,D. 1454 


to complainants appeal, which is permitted by the Departments mles 
of pi'actice. 7 C.F.R. §1. 145(b); In re Thornton, 41 Agi'ic, Dec. 870, 
900-12 (1982), affd. No. 82-7187 (11th Cir. Sept. 26, 1983); InreRoiv- 
land, 40 Agine. Dec. 1934, 1952-53 (1981), affd, No. 82-3015 (6th Cir. 
July 13, 1983); In re Blades, 40 Agi’ic. Dec. 1726, 1725-26 (1981) (decision 
as to Leroy Franks), rev'd on other grounds, 638 F.2d 280 (8th Cir. 
1982); In re Magic Valley Potato Shippei's, Inc., 40 Agric. Dec. 1567, 
1658 U981), affd per cunam, 702 F.2d 840 (9th Cir. 1983); In re U7iion- 
ville Sales Co., 38 Agi'ic. Dec. 1207, 1210 n. 3 (1979) (remand oi’der), 
final decision, 40 Agric. Dec. 736 (1981); In re Wall, 38 Agi'ic. Dee. 
1437, 1438 n. 2 (1979), reu’d, No. 79-3714 (6th Cir. July 10, 1981) (un- 
published decision, not to be cited as precedent), printed in 40 Agi'ic. 
Dec. 927 (1981). The case was referred to the Judicial Officer for decision 
on October 18, 1983. 

For the reasons set forth below, I agree with complainant that res- 
pondent Cozzi should be assessed a $5,000 civil penalty, in addition to 
the cease and desist order. 

The findings of fact below are taken verbatim from Judge Palmer’s 
findings of fact, except for the addition of the material included within 
brackets. 


FINDINGS OF PACT 

1. Miguel A. Machado, hereinafter referred to as respondent Ma- 
chado, is an individual who at all times material herein was: 

(a) Engaged in the business of buying and selling livestock for his 
own account or the account of others and buying livestock on a com- 
mission basis; and 

(b) Registered with the Secretary of Agi'iculture as a dealer to buy 
and sell livestock in commerce. 

2. (a) G.L. “Bud” Cozzi, hereinafter referred to as respondent Cozzi, 
is an individual d/b/a Turlock Livestock Auction Yard, with a mailing 
address at P.O. Box 624, Turlock, California 95380. 

(b) Respondent Cozzi is, and at all times material herein was: 

(1) Engaged in the business of buying and selling livestock on a 
commission basis and buying and selling livestock for his own account; 
and 

(2) Registered with the Secretary of Agriculture as a market 
agency buying and selling on a commission basis and as a dealer buying 
and selling livestock for his own account, 

3. During the period March through September 1979, Miguel A. Ma- 
hado purchased approximately 700 head of cattle on behalf of respon- 
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dent G. L. ^'Bud” Cozzi at various auction markets. Respondent Cozzi 
paid for and took title to the cattle. ' They were all consigned and resold 
at Turlock Livestock Auction Market. 

4. Respondent Cozzi had a verbal agreement with Miguel A. Machado 
that Cozzi would pay Machado 50 percent of the net profits and that 
Machado would assume 50 percent of any net losses upon resale of the 
cattle by Cozzi. 

5. Miguel A. Machado purchased approximately 105 head of the cattle 
[refeiTed to in Finding 3] from respondent [Cozzi] at auctions conducted 
at the Turlock Livestock Auction Mai’ket dming the period Mai’ch through 
September 1979, for the account of the Imperial Cattle Company, which 
paid Machado $2.00 per head commission. 

In the bills of sale and other documents issued by respondent 
Cozzi, there was nothing to indicate to Machado’s principal, Imperial 
Cattle Company, that Machado was sharing in Cozzi’s profits in ad- 
dition to the commissions Machado was receiving from Imperial. [The 
profits on the approximately 105 head of cattle totalled about $6,200, 
which was shared equally by respondents Cozzi and Machado, t.e., 
about $2,600 each.] 

[6. Respondent Machado’s order from Imperial Cattle Company was 
a standing order to buy cattle that would yield choice gi'ade meat. The 
order was not limited as to the number of cattle to be bought. Each 
week Imperial Cattle Company gave respondent Machado an indication 
of the maximum price he was to pay, within a dollar and a half per 
hundredweight. ImiJerial Cattle Company expected respondent Ma- 
cliado to transfer his purchase weights and prices to Imperial, and to 
buy at the lowest possible price. Imperial Cattle Company did not know 
that respondent Machado had a financial interest in the cattle other than 
his $2 per head commission, and would not have used respondent Ma- 
cha<lo as its agent if it had known of Machado’s financial interest in the 
livestock. (Ti\ 45-48)] 

[7. On some occasions, respondent Machado piu'chased cattle at var- 
ious auction markets, and sent some directly to Imperial Cattle Com- 
pany, and some to Turlock Livestock Auction Market, which he 
repurchased a few days later for Imperial. Examples of this practice 
are as follows {CX la; CX 3, at 20; CX 4, at 30): 


(’The findings that Machado’s purchases were "on behalf of resiwndent G.L. ‘Bud’ 
Cozai and that respondent Cozzi "took title to the cattle" are based on respondent Cozzi's 
uncontradicted testimony, but they do not necessarily reflect the legal effect of the re- 
lation sliip between respondents Cozzi and Machado referred to in Finding 4.1 
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Original 

Purchase 

Date 

Original 

Purchase 

Market 

Number Sent 
Directly to 
Imperial 

Number 
Repurchased 
at Turlock 
for Imperial 

Rvimwhtv? 

Diite 

8/24/79 

Shasta 

31 

2 

H/2S/79 

8/25/79 

Roseville 

10 

11 

8/2K/70 

8/31/79 

Shasta 

46 

2 

l)/.|/79 

7/14/79 

Oakdale 

48 

2 

7/17/791 


[8. Respondent Cozzi knew that respondent Machado was bnyinj? cat- 
tle at the Turlock Livestock Auction Mai'ket to fill various orders. Dur- 
ing the livestock auctions, respondent Cozzi and his employees \vou!d 
not know the identity of the principals for whom respondent Machado 
was purchasing, since respondent Machado bought under various num- 
bers, e.g., "Mig 1,” “Mig 22,” “Mig 50.” After each auction sale, re- 
spondent Machado would tell respondent Cozzi’s office employees where 
the livestock were going that were bought under each number. (Tr. S3- 
97; and see Tr. 88)] 


CONCLUSIONS 

Respondent Machado had a duty to disclose to Imperial Cattle Com- 
pany that he had a financial interest in the cattle used to fill Lho Imperial 
order because of his conflict of interest. As an order buyer for Impenal, 
his duty was to purchase the cattle at the lowest possible price. As a 
person with a financial interest in the cattle, his interest was to have 
the cattle purchased at the highest possible price. Failure to <Iisctose 
this conflict of interest is a well established unfair and deceptive practice 
in violation of §312(a) of the Packers and Stockyards Act (7 U.S.C. 
§213(a)) and the applicable regulations (9 C.F.R. §201.44). In rc Veatey, 
39 Agi'ic. Dee. 8, 10-13 (1979); hi re Livestock Marketing Develop mml 
Co., 33 Agric. Dec. 784, 798-800, 807-08 (1974). 

The regulations issued under the Act expressly require an order buyer 
to fully inform his principal of the "names of the persons from whom 
purchased” and the "true nature of the transaction.” 9 C.F.R. §20l.4'l, 
Specifically, the I’egulations provide (id.)’. 

§201.44 Market agencies to render prompt accounting for pur- 
chases on order. 

Each -market agency shall, promptly following the purchase 
of livestock on a commission or agency basis, transmit or de- 
liver to the person feyr whose account such -purchase was made, 
or the duly authorized agent, a true -written account of the 
purchase showing the number, weight, and price of each kinci 
of animal purchased, the na-mes of the persons from -whom 
purchased, the date of purchase, the commission and othoi* 
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lawful charges, awrf suck other facts as may he necessary to 
complete the account and show fully the true nature of the 
transaction. (Emphasis added.)® 

Respondent Cozzi concedes that respondent Machado engaged in an 
unfair and deceptive practice in violation of §312(a) of the Act (7 U.S.C. 
§213(a)) by failing to disclose to his principal, Imperial Cattle Company, 
his financial interest in the cattle he purchased for Imperial. But re- 
spondent Cozzi contends that he (Cozzi) did not engage in any unfair or 
deceptive practice in violation of the Act with respect to these trans- 
actions. Respondent Cozzi testified that he had no interest in what Mr. 
Machado did with the livestock on which they shared the profits and 
losses, stating (Tr. 93-94): 

We had no knowledge of whei’e the cattle were going Until 
after the sale (Tr. 93-97)], and whatever he {Mr. Machado] did 
was on his own with the next outfit or company that he worked 
with. When they came through our ring, that was the end of 
the line between him and I. The cattle were mine. If he could 
buy them, fine; if he couldn't he let them go, and the next man 
bought them. 

Because, as far as I'm concerned, they’re his [Mr. Machado’s] 
cattle after they went through the ring, and he bought them, 
and that's up to him. It’s an entirely different deal. 

However, respondent Cozzi engaged in an unfair and deceptive prac- 
tice with respect to the Machado-Imperial transactions under two aep- 
ai'ate concepts, (i) agency and (ii) aiding and abetting. 

First, as to the agency concept, respondents Machado and Cozzi were 
partners or joint venturers with respect to the cattle Involved here, 
with each being the agent of the other and responsible for the actions 
of the other within the scope of the joint venture. The Packers and 
Stockyards Act has the familiar provisions maldng the act of an agent 
within the scope of his office the act of the principal as well as that of 
the agent. Specifically, §403 of the Act provides (7 U.S.C. §223): 

§223. Responsibility of principal for act or omission of agent 

When construing and enforcing the provisions of this chap- 
ter, the act, omission, or failure of any agent, officer, or other 
person acting for or employed by any packer or any live poultry 
dealer or handler, stockyard owner, market agency, or dealer, 
within the scope of his employement or office, shall in every 


*Prior to August 2, 1979, 5201.44 of the regulations also applied to live poultry licensees, 
as to live poultry. 19 Fed. Reg. 4628 (1964). 
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case also be deemed the act, omission, or failure of such 
or any live poultry dealer or handler, stockyard owner, innrki'l 
agency, or dealer, as well as that of such agent, officer, civ ethtu* 
person. 

Congress wisely made principals responsible for the violaLions of llifif 
agents within the scope of their agency. Otherwise, principals could litd« 
behind the acts of their agents, and the remedial purpose's of tin* Ad 
would not be achieved. 

The relationship between respondents Machado and CoKx.i mimifi'Htcd 
the indicia of a partnership whei'e one partner contributes cnpiliil iiuii 
the other contributes services. “A partnership is a contract of two or 
more competent persons, to place their money, effects, labor, aiul skill 
in lawful commerce or business, and to divide the profit and hear the 
loss, in certain proportions.” 68 C.J.S. Partnership §1. licsjHijulenl 
Machado purchased livestock with funds supplied by respondc'nt (lo?.?.i. 
Profits and losses resulting from repurchase for Imperial dalllc' Com- 
pany were shared equally between I’espondents Cozzi and Machado. 
Expenses were charged against the proceeds of the partnership. 

Although respondents did not reduce their agi’eement to a formal, 
written contract, and they may not even have intended to creiito a 
partnership, they nevertheless entered into a relationship with nil the 
hallmarks of a partnership. “[T]he contract of a pai'tnership may he. <»ra) 
or written, express or implied from the conduct of the parties . ” 08 ( !. J . S 
Partnership §4. “[A] partnership may be created without any iUdlnile 
intention to create it.” 68 C.J.S. Partnership §10. 

Under §7(4) of the Uniform Partnerahip Act, "the receijit by a fiersori 
of a share of the profits of a business is prima facie evidenc<} that lu* ii 
a partner in the business,” with exceptions not relevant lu'i’c. (Irtme 
and Bromberg, Law of PaHnership §14 A (Hornbook Serb's liJOH), 

"The law of agency ordinarily controls in respect of partm>l'.'^lu|^ mat- 
ters, and each partner is regaitled as a principal for himself and hh an 
agent for the firm and for his copartners in respect of parLnersliiit ipat- 
ters.” 68 C.J.S. Partnership §136. As shown above, the Paclu'rs and 
Stockyards Act expressly makes the principal and agent both ve.stHm- 
sible for the acts of the agent. 

Even if the relationship between respondents Cozzi and Machaihj htid 
not been a partnership, as a matter of law, it would at least have con- 
stituted a joint venture, with the attendant joint responsihiiitii's. 
dated in 48A G.J.S. Joint Ventures §5: 

It has been stated that a joint venture resembles a par tn ersh i | ) 
in that its members associate together as coowners of a bu.sijiosK 
enterprise, agi'eeing to share profits and losses. 

The relation of the parties to a joint venture is so ainiilar to 
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that in a partnership that their rights, duties, and liabilities 
are usually tested by partnership rules. . . . 

A joint venture is generally a looser form of organization 
than a partnership. . . , 

“One member of a joint ventui’e or enterprise is generally liable for 
the acts of another. Such liability is a vicarious one founded on the 
voluntary relationship that has arisen between the parties wholly e\ 
contractu.” 48A C.J.S. Joint Venhtres §63. 

As a partner or joint venturer with respondent Machado, respond- 
ent Cozzi shared jointly in the duty to disclose respondent Macha- 
do's financial interest in the cattle to Imperial Cattle Company. As 
mutual agents for each other, the act of one is vicariously imputed 
to the other. 

Respondent Cozzi argues that the principal-agency relationship be- 
tween he and respondent Machado ended when respondent Machado 
bought the cattle. “Once that was done, the agency of Machado was 
completed” (Response to Appeal Petition, at 2). However, the agency 
relationship did not end at that point. The agi’eement between respond- 
ents was not merely to buy cattle and hold them. The agi’eement was 
to buy cattle and sell them immediately, with a split of the profits or 
losses based on the resale price. Hence the resale was just as much a 
part of the partnership business as the original purchase. 

A resale at the highest possible price was in furtherance of the part- 
nership enterprise. When respondent Machado bid higher thim any other 
person present at the auction for "pai’tnership” cattle, to fill Imperial’s 
order, respondent Machado was acting within the scope of the Cozzi- 
Machado partnership or joint venture. 

Accordingly, respondent Machado’s fraud in connection with the pur- 
chases for Imperial is imputed to respondent Cozzi under the laws of 
agency, which are expressly set forth in the Act. 

Respondent Cozzi’s liability for the failure to disclose may also rest 
on his position as a person who aided and abetted, and profited from, 
the violation of the Act by respondent Machado. The cattle were run 
through respondent Cozzi’s market, and respondent Cozzi issued in- 
voices which did not disclose either his or respondent Machado’s fi- 
nancial interest, thereby facilitating and contributing to the belief by 
Imperial that respondent Machado’s sole interest in the cattle was the 
order buyer commissions he received. Respondent Machado would not 
have been able to purchase these cattle twice and thereby reap both 
a speculative profit and an order-buying commission without the use 
of respondent Cozzi’s market as a conduit to “launder” the transac- 
tions. 
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Respondent Cozzi knew that respondent Machado was purchasing 
cattle at Turlock to ftli orders for a number of principals. In view of the 
large numbers of cattle consigned for resale at Turlock in which both 
respondents had a financial interest, respondent Cozzi had to know that 
at least some portion of such cattle were being used by respondent 
Machado to fill orders. In addition, respondent Cozzi is charged wili 
the Itnowledg'e of his bookkeeper, who learned after each sale that a 
portion of the cattle in which respondents Cozzi and Machado had a 
joint financial interest were bought by respondent Machado for Imperial 
Cattle Company. 

These facts, including respondent Cozzi’s sharing of the profits from 
the cattle bought for Imperial, placed a duty on respondent Cozzi to 
issue an accounting which fully disclosed respondent Machado's financial 
interest in the cattle. Respondent Cozzi had sufficient information to 
know that the transactions had all the earmarks of fraud being com- 
mitted on Imperial Cattle Company. Pai’ticularly since respondent Cozzi 
was sharing in the profits of any fraud being perpetrated against Im- 
perial, he was obligated (in the light of his knowledge) to ensure that 
his market was not being used to “launder” fraudulent cattle transac- 
tions.® 

Respondent Cozzi’s failure to prevent the fi'aud on Imperial, in the 
light of the information available to him and his sharing of the profits 
of the fraud, was an unfair and deceptive practice that was a key pari 
of the fraudulent transactions. Complainant's request for a $6,000 civi' 
penalty is very modest, considering the fact that the violations alleget 
in the complaint occurred on 10 diffei’ent dates and involved substantia 
amounts of money. The Act authorizes a $10,000 civil penalty for eacl 
violation. 7 U.S.C. 1213(b). Respondent Cozzi has made no contentior 
that he is unable to pay a $5,000 civil penalty without an effect on hii 
ability to continue in business. 

It is the policy of this Deparment to impose severe sanctions foi 
serious violations of any of the regulatory progi’ams administered b; 
the Department to serve as an effective deterrent not only to the re 
spondents but also to other potential violators. This policy has beei 
followed in all of the Department’s disciplinary proceedings in recen 
years. 


^Whether respondent Cozzi would have been obligated to notify Imperial Cattle Con 
pany of respondent Machado’s financial interest in the cattle (on the invoices or by dir© 
notification), under the same circumstances involved here, except that respondent Coz 
did not share in the profits of the transactions, need not be decided here. 
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. the Dcpurtinont'H Haiictioii ]Jolicy ia act forth at great 
^,-oua (Jcciaiona, In w Wordcfj, 33 Agric. Dec. 1647, 
^ ^ct forth ill tlKi Appendix to Uiia dociaion.^ The Depart- 
' j)olicy is uIho diaeiiaacd at length in In re Esposito, 88 
624-65 (1979). 

<lid not inipoac a moncLavy penalty in this case because 
’ t> complainant’s interpretation of the Act “is a now one 
^ change in agency ijolicy’’ (Initial Decision, at 7). How- 

* i:loGS not represent a change in agency policy. Rather, 

* standing agency policy to a now factual sotting, 
j^jiidont CozKi was sharing in the spoculativo profits (but 
^ 0 ions) from the cattlo purchased by respondent Machado 

the factual Hotting involved hero reeks with fraud, and 
Coz'/A was awarc! of suflicient facts to know or suspect 
I -was occurring, a monetary ixmalty should be assessed 
j-jent CozKi. 

j^onowa his retiuest for an order of production of any 
''ff'adi/ matcrialH, or for an adverse inference to be drawn 
iiiant bocaiwe of complainant’H refusal to produce such 
catnem inspection by Judgo Palmer. This request is 
j'oaaona sot foi'th in the Decision and Remand Order as 
Oo7.'/A issued in this proceeiling on June 24, 1988. As 
locision (slip op. at (56), “coinpluinant's refusal to furnish 


H iSHiicd piiminiil to Uiis pulicy woro Himltunod, c.g., in hi re Collier, 
U71-72 (l(i7»), ()‘M K.JJd 1))0 (DLii Olr. 1080); In re Gold Itell-I&S 

, ;}7 Agi'ic. Doc. ISHif, lil(>2-(ia (li)7H), uffd. No. 78-.3184 (D. N.J. Mny 
tn., 014 770 t'i<l Clr. lilHO); hi ro Mitelikttthalar, 87 Agric. Dec 

, fi/Td mem., fiUO 1<'.2(I !MO (Slh t!lr. 1I)7H); hire Mid-Stales Livestof' 
f. 547, O'lll-Cl (1077), afj'd mth nom. Van Wyk v. Tiergland, 670 P. 
/»i (UmMe hivoelovk Co., !i(i Agric. Dee. 1114, 1183-84 (1977), al 
» <5tli Uir. 1078); hi re lAwstwk Markotera, Inc., 86 Agi'lc. Doc. If 
curiam, 568 J*’.2(l 748 (5th Cir. 1977), cerl. denied, 436 U.S. 

85 Agric. Doc. 2(1, itl-:i2 (li)7(i), ({ITd, No. 7C-161.3 (Otli Cir. IV 
Agric. Doc. 4<}7; In re Mahw J’alalo Growers, Inc., 34 Agric. E 
eVTd, 540 518 (IhI Cir. 1070); In ro M. di II. Pivdm Co., 

O, 702 (1976), uffd mem., 649 K.2<l 830 (D.C. Cir.), cert, denied, 
t'e Soitlhweal Produce, hie., 84 Agric. Dec. 160, 171, 178, (rffdf 
77 <5tli Cir. 1975); In re J. Aeemlo iG Sons, 34 Agile. Dec. 120, If 
524 P.at 977 (5Ui Cir. 1976); In re Mawin Trayaak Co. 
ll> 18-14 (11174), ({ffd, 524 K.2(i 1266 (6lh Cir. 1975); In re Tre 
'V'Kric. Doc. 491), 615, 589 r>() (1974), (dfd mem., 610 F.2(l 968 (4th 
Agi'le. Doe. 5.8, (i4-H0, dfd per curiam, 498 F.2cl 1088, 1089 
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the investigation report under Judge Palmer’s rulings does not give rise 
to an inference that there is evidence favorable to respondent in the 
investigation report since complainant was understandably concerned 
with establishing a damaging and erroneous precedent in this case.” 
However, if the circumstances warranted the drawing of an adverse 
inference against the Government, e.g., because of its failure to call a 
witness, the inference would be drawn. See, e.g, In re Whaley, 36 Agi'ic, 
Dee. 1519, 1522 (1976). 


ORDER 

Respondent Cozzi, his employees and agents, directly or indirectly 
or through any corporate or other device, shall cease and desist from 
entering into any ari’angement, agi’eement or undei’standing with any- 
one by which livestock in which he has an ownership intei'est are used 
to fill purchase orders without full, timely disclosure of all relevant 
information including true ownership of the livestock and all otlier in- 
formation necessary to show fully the true nature of the transactions 
to the principles of the purchase orders. 

Respondent Cozzi is assessed a civil penalty of $6,000, payable not 
later than the 60th day after service of this Order, to be paid by certified 
or bank check made payable to the Treasury of the United States, and 
mailed to the Assistant General Counsel, Packers and Stockyards Di- 
vision, Office of the General Counsel, Room 2446-South, United States 
Department of Agriculture, Washington, D.C. 20260. 

The cease and desist provisions of this Order shall become effective 
on the day after service of this Order, 

APPENDIX 

Excerpt from In re Wors/eg, 33 Agi'ic. Dec. 1547, 1556-71 (1974). 
U.S.D.A. Sanction Policy. [Excerpt omitted.-Ed.] 


(No. 22,895) 

In re: Bluegrass Packing Co , Clyde Von Bergen, and Melton 
A. Ne.4le P&S Docket No. 6000. Decided September 12, 1983. 

Packer Effect of banliruptcy on administrative disciplinary proceeding — Failure lo 
pay, when due — Insufficient funds cheeks — ^Trust fund obligations — Civil pcnnlty. 

.espondent Neate.s argument regai’ding any effect a bankruptcy proceeding would have 
II ."I administrative disciplinary proceeding is meritless. In light of statutory provisions 
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of the Bankruptcy code and the Packers and Stockyards Act and cases previously decided 
by the courts it is quite clear that administrative proceedings brought under the P&S 
Act are exempt from the Bankruptcy Court’s power to stay proceedings. 

Respondent's arguments concerning their lack of knowledge or control or direction of the 
events constituting the violations are meritless. 

Respondents were ordered to cease and desist from: failing to pay and failing to pay, 
when due, the full purchase price of livestock; issuing insufticient funds checks in payment 
for livestock; and dissipating trust fund assets required to be held for the pro rata payment 
to cash sellers of livestock. Respondents were assessed a civil penalty of $6,000. 

Thomas C. Heinz, for complainant. 

Eugene F. LaPorle, Mt. Prospect, Illinois, for respondent Von Bergen. 

Allan C Levine, Chicago, Illinois, for respondent Neale. 

Decision by William J. Weber, Administrative Law Jiidge. 

DECISION AND ORDER 

This is an administrative disciplinaiy proceeding based on the Packers 
and Stockyards Act (7 USC 181 et seq; “Act”). 

The Administrator of the Packers and Stockyards Administration filed 
a Complaint on March 30, 1982 against Respondent Bluegi'ass Packing 
Co,, a corporation, and Clyde Von Bergen, its President, and Melton 
A. Neale, its Vice President, 

Respondents were charged with violations of the Act for issuing checks 
which were dishonored when presented for payment for livestock pur- 
chased by Respondents, 

In addition, Respondents allegedly failed to hold in trust certain assets 
for the benefit of “all unpaid cash sellers of , . . livestock until full pay- 
ment has been received by such unpaid sellers ...” 7 USC 196(b). 

The Complaint alleges that Respondents failed to timely pay the full 
purchase price of livestock by reason of the dishonoring or Respondents’ 
checks to the extent of $29,776.25. 

Respondent Bluegi’ass Packing Co, failed to file an Answer and is in 
default (7 CFR 1.136(c)), 

Respondents Von Bergen and Neale filed Appearances and separate 
Answers admitting the identificational and occupational allegations, but 
denying that the respondent corporation was in fact managed or con- 
trolled by them and denied knowledge of the particular checks alleged, 
and denied any violations of the Act. Both Respondents also deny vi- 
olation of the statutory trust obligations. 

Respondent Neale affirmatively alleges that his bankruptcy proceed- 
ing discharges any obligation that he might personally have. 
Complainant filed a Motion on October 29, 1982 to set the matter for 
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hearing. Trial of the issues was scheduled to begin on Januai'y 26, 1983 
in Chicago, Illinois and on request rescheduled to March 8, 1983. 

At the time of trial, Respondents admitted the factual allegations of 
the Complaint, objected to the proffered exhibits, and agi’eed to submit 
the issues of knowledge, and mitigation in briefs. Respondent Neale 
also argued the I’elationship and impact of the bankruptcy proceedings 
on this administi'ative disciplinary proceeding. 

Complainant, Packers and Stockyai’ds Administration, was repi*e- 
sented by Thomas C. Heinz, Esquire, of the Office of the General Coun- 
sel, United States Department of Agi'iculture, Washington, D.C. 

Respondent Clyde Von Bergen was represented by Eugene F. LaPoi te, 
Esquu’e, Mount Prospect, Illinois. 

Respondent Melton A. Neale was represented by Allan G. Levine, 
Esquire, Chicago, Illinois. 

No one appeared on behalf of the corporate Respondent Bluegi’ass 
Packing Co. 

The last brief was filed June 27, 1983.' 

FINDINGS OF FACT 

1. (a) Bluegrass Packing Co., hereinafter referred to as the corporate 
respondent, is a corporation with a mailing address at P.O. Box 103, 
Danville, Kentucky 40422. 

(b) The coiTJorate respondent was, at all times material herein: 

(1) Engaged in the business of buying livestock in commerce for 
purposes of slaughter; and 

(2) A packer within the meaning of and subject to the provisions 
of the Act, 

(c) The corporate respondent's average annual purchases of live- 
stock have exceeded $500,000.00. 

2. (a) Clyde Von Bergen, hereinafter referi’ed to as Respondent Von 
Bergen, is an individual with an address at 1503 Ironwood Drive, Mt. 
Prospect, Illinois 60066. 

(b) Respondent Von Bergen was, at all times material herein: 

(1) President of the corporate respondent; 

(2) An owner of corporate stock issued by the corporate respond- 
ent; and 

(3) A manager, dmector and controller of the corporate respond- 
ent. 


‘Complainant’s Reply, Bled July 5, 198S, requests that Respondent Von Bergen’s brief, 
.vhich was not timely filed, not be considered. That request is denied. 
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(c) Melton A. Neale, hereinafter referred to as Respondent Neale, 
is an individual with an address at 1833 B Wildberry Drive, Glenview, 
Illinois 60026.^ 

(d) Respondent Neale was, at all times material herein: 

(1) Vice President of the corporate respondent; 

(2) An owner of corporate stock issued by the corporate respond- 
ent; 

(3) A manager, director and controller of the coi'porate respond- 
ent. 

3. The corporate respondent, under the direction, management and 
control of Respondent Von Bergen and Respondent Neale, in connection 
with its operations as a packer, on or about the dates and in the trans- 
actions set forth below, and at divers other times, issued checks in 
purported payment for livestock which were returned unpaid by the 
bank upon which they were drawn because Respondents did not have 
sufflcieiit funds available in the account upon which such checks were 
drawn to pay such checks when presented. 


DATE 

NO, 

HEAD 

SELLER 

CHECK 

AMOUNT 

7/27/81 

110 

Kenneth Ryan 

$10,976.25 

7/27/81 

145 

Elizabethtown, 

Kentucky 

Earl Bauman 

10,000.00 

7/29/81 

56 

Hebron, Illinois 

Paul Levine 

2, .800. 00 

7/31/81 

48 

Youngstown, 

Ohio 

Paul Levine 

6,500.00 



Youngstown, 

Ohio 

Total 

$29,776.26 


4. (a) The corporate respondent, under the direction, management 
and control of Respondent Von Bergen and Respondent Neale, in con- 


* This record does not identify Respondent Melton A. Neale hero as the same person 
as “Mel Neale” who was a respondent in In re Meatxcorp and Mel Neale, 40 AD 341 
(1081), with a business and personal address at 899 Skokie Blvd., Northbrook, Illinois, 

A ceaac and desist Order was issued in Mealxcoi-p and Mel Neale to bar the issuance 
of chocks without sufficient funds for payment for livestock, and failing to timely and fully 
pay for livestock purchased. 

Complainant’s request that "official notice be taken” of that reported decision, first 
m ade in Complainant’s Reply Brief (filed 6/24/83), is noted, but this record does not support 
a conclusion that it is the same person involved in both cases. 

Complainant’s further argument for a "heavy penalty” for a repeat violation fails, 
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neetion with its operations as a packer, in the transactions set forth in 
paragi’aph 3 and in divers other transactions, purchased livestock for 
purposes of slaughter and failed to pay, when due, the full purchase 
price of such livestock. 

(b) As of October 8, 1981, there remained unpaid by the corporate 
respondent at least $29,776.25 for such livestock purchases. 

(c) A $20,000.00 trust fund agi’eement plus interest held in the 
name of the corporate respondent has been paid out on a pro rata basis 
to the three individuals identified in paragi’aph 3, leaving $9,003,72 
unpaid for such livestock purchases. 

5. The corporate respondent, under the direction, management and 
control of Respondent Von Bergen and Respondent Neale, wilfully foiled 
after actual notice of statutory requirements on September 1 and 9, 
1981 , to hold in trust for the benefit of the unpaid cash sellers of livosLock 
listed in paragi’aph 3 above all inventories of, or receivables or proccetls 
from meat, meat food products, or livestock products derived from live- 
stock purchased by the corporate respondent from cash sellers of live- 
stock. 

Jii ‘k *¥ 

Since the coi’porate respondent has defaulted and the individual re- 
spondents have stipulated to the facts alleged in the Complaint, the 
issues are: 

— whether the facts, as admitted, constitute violations of the Pack- 
ers and Stockyards Act; 

— whether an administrative disciplinary proceeding is subordi- 
nated to a bankruptcy proceeding; 

— and w'hat sanction is warranted and appropriate. 

It is well established that the admitted facts constitute violations of 
the Act. Issuing checks without sufficient funds in payment for livestock 
purchased, and failure to timely and fully pay for livestock violates 
sections 202(a) and 409(a) of the Act (7 U.S.C. §§192(a), 228b).'' In re 
Tliomaston Beefaiul Veal, 39 AD 171 (1980); In re R&D InvestmontH, 
35 AD 668 (1976). Failure to comply with the statutory trust provisions 
violates sections 202(a) and 206 of the Act (7 U.S.C. §§192(a), 196). lu 
re Norwich Veal & Beef, 38 AD 214 (1978), 37 AD 896, 1202 (1977), 

Respondent Neale’s claims regarding the effect of banlcruptcy laws 
and procedures are wholly meritless. Section 362(b)(4) of the Bankrujjlcy 


7 cites it in on-or aa 

m no, ‘W»phW ,»«1 
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Code (11 U.S.C. §362(b)(4)) provides that “[t]he filing of a petition under 
sections 301, 302 or 303 of this title does not operate as a stay ... of 
the commencement or continuation of a proceeding by a governmental 
unit to enforce such government unit’s police or regulatory power.” 

The instant administrative proceeding does not involve a dispute be- 
tween private parties. It is a disciplinary proceeding initated by the 
Packers and Stockyards Administration before the Secretary of Agi’i- 
culture to ensure compliance with the regulatory scheme established by , 
the Packers and Stockyards Act. It is a proceeding by a governmental 
unit to enforce it’s regulatory power. 

The Packers and Stockyards Act gi’ants to the Secretary pervasive 
jurisdiction over the livestock marketing and meat packing industries. 
The overall goal of the Act is the free and unburdened flow of livestock, 
and meat products in commerce from producer to consumer. Stafford 
V. Wallace, 258 U.S. 496, 514-15 (1922). In order to achieve this goal, 
Congress gave the Secretary of Agriculture two broad and complemen- 
tary mandates— the authority to assure both fair trade practices as well 
as financial responsibility throughout the regulated industries. 

In 1976, Congress amended the Packers and Stockyards Act to in- 
crease the financial protection afforded producers under the Act. The 
bonding provisions of the statute were extended to packers with average 
annual purchases of over $600,000.00 (7 USC §204), and such packers 
were required to hold all livestock, meats and receivables or proceeds 
derived therefrom in trust until all producers who have not expressly 
extended credit to the packer have received full payment for their live- 
stock (7 USC §196). 

The amendments also authorized the Secretary to require an insolvent 
packer to cease purchasing livestock or to cease such purchasing except 
under prescribed conditions (7 USC §204), and made a part of the statute 
the well-established rule that a packer’s failui’e to pay promptly for 
livestock is an unfair trade practice (7 USC §228b). 

In light of these statutory provisions and the Congi'essional purposes 
they are designed to achieve, it is clear that the instant administrative 
proceeding is brought in the public interest to enforce the Secretary’s 
police and regulatory authority and thus falls squai’ely within the ex- 
empting phrase of section 362(b)(4) of the Banlcruptcy Code (11 USC 
§362(b)(4)). 

Numerous courts have held that section 362 of the Bankimptcy Code 
precludes the stay of governmental actions involving fraud, environ- 
mental protection, consumer protection, and other similar regulatory 
matters. Missouri v. United States Bankruptcy Court, 647 P.2d 768 
(8th Cir. 1981), citin^i H. R. Rep. No. 695, 95th Cong., 1st Sess. 367 



1470 


PACKERS AND STOCKYARDS ACT 
Cite as 42 A.D, 1464 


p & Ad. News 5963, 6323; In n 

Spaulding Dodge, 6 Banki*. 481 (N. D. HI. Ed. 1980); Matter ofCamrico 
Quapnes, Inc., 466 F. Supp 1333 (D. Puerto Rico 1979) 

Although there have been no court cases specifically dealing with the 
applicability of this section to cases initiated under the Packers and 
btockyards Act, two cases brought under the Banlu’uptcy Act of 1898 
have held that administrative proceedings initiated under the Packers 

® stayed by the automatic stay provisions 

of that Act. In re R&D Investments, Inc., BK-77-1226, 61^77-1281 
Memorandum and Order, a copy of which is attached to 
Complainant s Opening Brief); In re Northern Boneless Meat Com., 9 

1981). In Northej^ Boneless Meat 
SiVu® o'" holding of the Banki-uptcy Court 

hat §314 and Rule 11-44 did not confer authority to stay the admin- 

wenfon\rstaTe 

It is also worth mentioning that Judge Lifland’s reading of the 

• f apparently leads to a result which is con- 

sistent with that mandated by Congress in the new Banlamptcy 
ode. See 11 USC §362(b)(4) (automatic stay provision does 
not apply to action by government agency to enforce the agen- 
cy s police or regulatory power), fn 6 ^ 

See also, Mamn Tragash Co. v. United States Department of Ann. 
(2nd**^S-.^1967f^ Freeman, 373 P.2d 110 

thTaimhifff? Banki-uptcy Act and the new Banlmiptcy Code 

Act areexemnt frlr^^ Stockyards 

In addition thp TlQnA to stay proceedings. 

• Resnn.ll ^SDA Judicial Officer has spoken on the matter 

teSaSof fh 1 *-?^^ proceeding pending a de- 
in a npml^ h respondents’ right to a discharge 

reauS ^ "tay is neither 

Siv Act Vh the revised Bank- 

P y , a banki uptcy petition does not operate to stay the 
commencement of continuation of a proceedbg byrgovei-n- 

a priceedin^tr ^ • '‘7 “*■ "’^^^^tory powers, including 

X n-u^” 

In addition, claims for any civil penalty nndcr the Packers 
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and Stockyards Act would not be paid until after the claims 
of the banlQ’upts’ creditors (except for interest from the date 
of the filing of the petition). 11 USC §726. And a discharge 
in banloiiptcy would not discharge such civil penally. 11 USC 
§523(a)(7). 

Accordingly, there is no basis for failing to carry out the re- 
medial purposes of the Packers and Stockyards Act because of 
the individual respondents’ banla'uptcy proceeding. In re Pas- 
tures, 39 AD 395, 397-398 (1980). 

In short, this proceeding may lawfully continue, a cease and desist 
order may issue for violation of the Packers and Stockyards Act, and a 
civil penalty may be imposed for those violations without running afoul 
of bankruptcy laws and procedures. 

Both individual Respondents raise arguments concerning their lack 
of knowledge of the particular checks which were issued without suf- 
ficient funds and their lack of control or direction of the events consti- 
tuting the violations. 

Neither argument has merit. Both were senior officers of the re- 
spondent corporation and had responsibility by reason of those offices 
for oversight of all of its operations and activities. They knew, or should 
have known, of the financial conditions. The argument (by Respondent 
Von Bergen) that he was merely an “employee” who took “orders” is 
vacuous. 

In any event, both agreed to the Complaint allegations that, in effect, 
they were in actual charge of the corporate operations which were car- 
ried out under their “direction, control and management.” Complaint 
paragi’aph II. In addition, both agreed that they “wilfully failed after 
actual notice of statutory requmements” to comply with the law. Com- 
l)laint paragraph V. Ti'anscript pages 16 and 21. 

There is nothing in this record other than argument to suggest that 
the individual respondents were not fully effective and responsible for 
the normal duties of the offices that they held in the corporation. 

There are no mitigating circumstances shown or established. 

Il: ^ 

By reason of the facts in paragraphs 3 and 4, Respondents have 
violated sections 202(a) and 409(a) of the Act (7 USC §§ 192(a), 228b). 

By reason of the facts in paragi’aph 5, Respondents have wilfully 
violated sections 202(a) and 206 of the Act (7 USC §§192(a), 196), 

^ t •t' 

Complainant asks for a cease and desist order as well as a 
$12,000.00 civil penalty against Respondents, jointly and severally. 



1472 


PACKERS AND STOCKYARDS ACT 
Cite as 42 A.D, 1464 


There is no rationale, argument or other support for the requested 
civil penalty. 

Respondents are in violation for having issued checks without suf- 
ficient funds, failure to promptly and fully pay for livestock pur- 
chased and violation of the statutory trust obligations to preserve 
assets for “the benefit of all unpaid cash sellers” of livestock to the 
respondent corporation. The total amounted to $29,976.26, but by 
reason of subsequent distribution of funds from a trust fund agree- 
ment held in the name of corporate respondent $20,000.00 plus in- 
terest was paid out on a pro rata basis to the sellei’s identified in the 
Complaint, reducing the $29,775.25 to a net outstanding figure of 
$9,063.72. Ti'anscript page 11. 

The record does not show that this is a second violation of this nature 
for Respondent Melton A. Neale. 

In Thomas Beef and Veal, supra, at page 173, the Judicial Officer 
said: 

“Under the Act, it is necessary to consider the size of respond- 
ents’ business and the effect of the penalty on respondents’ 
ability to continue in business (7 U.S.C. 193(b)). However, 
there is no basis for believing that respondents are unable to 
pay a $4,000 civil penalty. The statement in respondents’ appeal 
stating that ‘the levy of a fine at this time will make it impossible 
for respondent to pay its suppliers’ is unsubstantiated. More- 
over, the individual respondents are also liable for the penalty, 
and there is no showing that they are unable to pay the civil 
penalty.” 

In TkomastoH Beef, the unpaid total amounted to $9,063.00 for livestock 
purchased in commerce. 

A civil penalty of $6,000.00 shall be assessed against the three Re- 
spondents jointly and severally. 




uegi’ass Packing Co., its officers, directors, agents, successors and 
assigns, directly or through any corporate or other device, and Clyde 
on eigen and Melton A. Neale, in connection with any business or 
operation as a packer, shall cease and desist from: 

1. ^®jjing to pay, when due, the full purchase price of livestock; 

2. b ailing to pay the full purchase price of livestock; 

^ . ssuing checks in payment for livestock without having sufflciei n t 

unc s oi^ eposit and available to pay such checks when presented; and 
_ 4 Dissipating trust fund assets or otherwise expending funds ro- 
..ive in payment foi meat, meat food products or livestock products 
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derived from livestock purchased in cash sales for any purpose other 
than the pro rata payment to cash sellers of livestock after receiving 
timely notification of failure to pay for livestock. 

In accordance with section 203(b) of the Act (7 USC §193(b)), Re- 
spondents are assessed, jointly and severally, a civil penalty of $G,OOO.pO. 

Payment of the civil penalty shall be by a certified check or money 
order payable to the Treasurer of the United States and forwarded to 
Complainant’s counsel within ninety (90) days of the time this decision 
and order become final. 

The cease and desist order shall be effective at the time the decision 
and order become final. 

This decision and order will become final without further proceedings 
thirty-five (35) days after service, unless appealed to the Secretary 
within thirty (30) days after service (7 CFR 1.142 and 1.145). 

(This decision and order became final October 20, 1983.-Ed.] 


(No. 22,896) 

In re: Whitestown Packing Corporation. P&S Docket No. 6084. 
Decided October 21, 1983. 

Pucker— Bonding requirement — Civil penalty — Consent* 

Allan R. Kalian ^ for complainant, 

John C tapper f lilt Rochester, New York, for respondent, 

Decision by John A. Campbell, Administrative Laio Judge. 

decision 

This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. §181 et seq.) by a Complaint and Notice of Hearing filed by 
the Administrator, Packers and Stockyai’ds Administration, United States 
Department of Agricultui’e, alleging that the respondent wilfully vio- 
lated the Act and the regulations issued thereunder (9 C.P.R. §201.1 
et seq,). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 C.P.R. 
§1.138). 

The respondent admits the jurisdictional allegations in paragi*aph I 
of the Complaint and Notice of Hearing and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
consents and agi'ees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the enti’y of this decision. 
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FINDINGS OF FACT 

1. Whitestown Packing Corporation, hereinafter referred to as the 
respondent, is a corporation with its principal place of business located 
at Utica, New York. Respondent’s mailing address is 1930 Oiiskany 
Street-West, Utica, New York 13502. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce for 
purposes of slaughter; and 

(b) A packer within the meaning of that term as defined in the Act 
and subject to the provisions of the Act. 

3. Respondent’s average annual purchases of livestock exceed 
$600,000.00. 


CONCLUSIONS 

The respondent having admitted the jurisdictional facts and the par- 
ties having agi-eed to the entry of this decision, such decision will be 
entered. 


ORDER 

Respondent Whitestown Packing Corporation, its officers, directors, 
agents, employes, successors and assigns, directly or through any cor- 
porate or other device, in connection with its operations as a packer 
subject to the Act, shall cease and desist from purchasing livestock for 
slaughter without filing and maintaining a reasonable bond or its equiv- 
alent, as I’equired by the Act and regulations. 

In accordance with section 203(b) of the Act (7 U.S.C. §193(b)), re- 
spondent is assessed a civil penalty of Five Hundred Dollars ($600.00), 
payable by the effective date of this order. 

Such order shall have the same force and effect as if entered after 
full hearing and shall be effective on the first day after sei'vice upon 
respondent. 

Copies of this decision shall be served upon the parties. 


(No. 22,897) 

In re* Benjamin L. Howell, Jr., Joseph K. Howell, Howell Sales 
Company, Farmville Livestock Market, Inc., and Orange Live- 
STOCK Market, Inc. P&S Docket No. 6091. Decided October 21, 1983. 


Market agency— Custodial account — Misusing proceeds from sale of livestock— In- 
sufficient funds checks — Failure to remit net proceeds, when due — Accounts and 



records— Suspension of registration— Individual ordered not to operate subject to the 
Act— Consent. 

Allan It. Kalian, for complainant. 

Ronald W. Vaught, Hot Springs, Virginia, for respondents. 

Decision by Victor W. Palmer, Administrative Laiv Judge. 

DECISION REGARDING BENJAMIN L. HOWELL, JR., HOWELL SALES 
COMPANY AND PARMVILLE LIVESTOCK MARKET, INC. 

This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. §181 et seq.) by a Complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of Ag- 
riculture, alleging that the respondents willfully violated the Act and 
the regulations issued thereunder (9 CPR §201.1 et seq.). This decision 
is entered pursuant to the consent decision provisions of the rules of 
practice applicable to this proceeding (7 CFR §1.138). 

The respondents Benjamin L. Howell, Jr., Howell Sales Company 
and Farmville Livestock Market, Inc., admit the jurisdictional allega- 
tions in paragraph I of the Amended Complaint as then apply to them 
and specifically admit that the Secretary has jurisdiction in this matter 
and such additional facts which accurately reflects the situation as it 
exists today, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the 
purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agi’ees to the entry of this decision. 

FINDINGS OP FACT 

1. Respondent Howell Sales Company is a corporation organized ant 
existing under the laws of the State of Virginia. Its mailing address is 
P.O. Drawer #1, Verona, Virginia 24482. 

2. Respondent Howell Sales Company, at all times material to the 
allegations of this complaint, was; 

(a) Engaged in the business of conducting and operating the Orange 
Livestock Market Stockyard at Orange, Virginia; the Blackstone Live- 
stock Market stockyard at Blackstone, Virginia; and the Farmville Live- 
stock Market stockyard at Farmville, Virginia, stockyai'ds posted under 
and subject to the provisions of the Act; 

(b) Engaged in the business of buying and selling livestock in com- 
merce on a commission basis at these three stockyards; and 

(c) Registered Avith the Secretary of Agiiculture as a maiket agency 
to buy and sell livestock on a commission basis in commerce. 
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3. Respondent Benjamin L. Howell, Jr., is an individual whose busi- 
ness mailing address is P.O. Drawer #1, Verona, Virginia 2'148il. 

4. Respondent Benjamin Howell, at all times material to the alle- 
gations of this complaint, and until at least August, 1982, was the {’res- 
ident and owner of approximately 50% of the stock of Howell Kales 
Company. 

5. Respondent Joseph K. Howell, is an individual whose business 
mailing address is P.O. Box 226, Orange, Virginia 22960. 

6. Respondent Joseph Howell, at times material to the allegations 
of this complaint, and until at least August, 1982, was the Viee-PrcsKlent 
and owner of approximately 50 percent of the stock of respondent Howi'tl 
Sales Company. 

7. Respondents Bejyamin and Joseph Howell, at times material to 
the allegations of this complaint, managed and conti'olled the business 
operations of respondent Howell Sales Company. They establisltcd its 
policies and practices, including those acts and practices which constitute 
the violations of the Act and regulations alleged in this complaint, 

8. Respondents Benjamin Howell and Joseph Howell at all limes 
material herein were engaged in the business of buying and soiling 
livestock on a commission basis in commerce and engaged in bu.sinesa 
as a market agency within the meaning of that term as cleflneil in this 
Act and subject to the provisions of the Act. 

9. During August, 1982, respondents Benjamin and Joseph Howell 
restructured theii’ livestock operations, and, in connection with this 
restructing, caused respondent Howell Sales Company to sell or transfer 
the Orange Livestock Market stockyard facility and market agency oi)- 
erations to a new corporate entity, Orange Livestock Market, Inc., and 
to sell or transfer the Farmville Livestock Market and Blackatone I<ivc- 
stock Market stockyards and mai’ket agency operations to an already 
existing corporate entity, Parmville Livestock, Inc., which is ownetl by 
the individual I’espondents and other members of their family. Since 
August, 1982, respondents Beiy'amin and Joseph Howell operating through 
these several corporate entities, have continued to carry on business as 
a market agency subject to the Act, buying and selling livestock in 
commerce. In May, 1983, respondents Benjamin Howell and Farmville 
Livestock Market, Inc. discontinued their operations at both the Fnrnv 
ville Livestock Market and Blackstone Livestock Market stockyards. 

10. Respondent Farmville Livestock Market, Inc., is a corporation 
organized and existing under the laws of the State of Virginia. Its 
mailing address is P.O. Drawer #1, Verona, Virginia 24482. 

11. Respondent Farmville Livestock Market, Inc., from approxi- 
mately August, 1982, until May 25, 1983, was: 

(a) Engaged in the business of buying and selling livestock in conx- 
merce on a commission basis at the Parmville Livestock Market Slock- 
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yard, located at Farmville, Virginia, and at the Blackslone Livestock 
Market stockyard, located at Blackstone, Virginia; and 

(b) Registered with the Secretaiy of Agiiculture as a miu’ket agency 
to sell livestock on a commission basis in commerce. 

12. Respondent Farmville Livestock Market, Inc., is managed, di- 
rected and controlled by respondent Benjamin Howell. 

CONCLUSIONS 

The respondents having admitted the jurisdictional facts and the par- 
ties having agi'eed to the entry of this decision, such decision will be 
entered. 


ORDER 

Respondent Benjamin L. Howell, Jr., individually or as an officer, 
director, agent or employee of respondent Howell Sales Company, 
Farmville Livestock Market, Inc., or Orange Livestock Market, Inc., 
directly or indirectly through any corporate or other device, and re- 
spondent Faimville Livestock Market, Inc., its officers, directors, agents 
or employees, directly or indirectly through any corporate or other 
device, in connection with its operations subject to the Act, shall cease 
and desist from: 

1. Failing to deposit in their “Custodial Account for Shippers’ Pro- 
ceeds,” within the time prescribed by section 201.42 of the regulations 
(9 CFR §201.42), an amount equal to the proceeds receivable from the 
sale of consigned livestock; 

2 . Using funds received as proceeds from the sale of livestock on 
a commission basis for purposes of their own or for any purpose other 
than the payment of lawful marketing charges and the remittance of 
the net proceeds to the owners or consignors of such livestock; 

3. Failing to otherwise maintain their “Custodial Account for Ship- 
pers’ Proceeds” in strict conformity with the requirements of section 
201.42 of the regulations (9 CFR §201.42); 

4. Issuing checks in payment of the net proceeds re.sulting from 
the sale of consigned livestock without maintaining sufficient funds on 
deposit and avialable in the account upon which such checks are drawn 
to pay such checks when presented; and 

6. Pailui’e to remit to the owners or consignors of livestock, when 
clue, the net proceeds resulting from the sale of consigned livestock. 

The order issued April 8, 1980, in P.&S. Docket No, 5651 against 
Howell Sales Company remains in effect and the provisions of that order 
are incorporated in and made a part of this Decision and Order. 

In addition, Howell Sales Company, its officers, directors, agents or 
employees, directly or indirectly through any corporate or other device. 
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in connection with its business operations subject to the Act, shall cease 
and desist from: 

1- Using funds received as proceeds from the sale of livestock on 
a commission basis for purposes of its own or for any purpose other 
than the payment of lawful marketing charges and the remittance of 
the net proceeds to the shippers, owners or consignors of such livestock; 

2. Issuing checks in payment of the net proceeds resulting from 
the sale of consigned livestock without maintaining sufficient funds on 
deposit and available in the account upon which such checks are drawn 
to pay such checks when presented; and 

3. Failing to remit to the owners or consignors of livestock, when 
due, the net proceeds resulting from the sale of consigned livestock. 

The order issued May 17, 1979, in P.&S. Docket No. 6488 against 
Farmville Livestock Market, Inc., Joseph K. Howell and Benjamin L. 
Howell, Jr,, remains in effect, and the provisions of that order are 
incorporated in and made a part of this Decision and Order. 

Respondents shall keep and maintain accounts, records and memo- 
randa which fully and correctly disclose all transactions involved in their 
business operations subject to the Act, including invoices and accounts 
of sale which show the true and correct names of the consignors of 
livestock. 

Respondents Howell Sales Company and Farmville Livestock Market, 
Inc. , are suspended as registrants under the Act for a period of six (6) 
months and thereafter until each respondent demonstrates that the 
deficit in its “Custodial Account for Shippers' Proceeds” has been elim- 
inated. When each respondent demonstrates that the deficit in its “Cus- 
todial Account for Shippere' Pi’oceeds” has been eliminated, a supplemental 
order Avill be issued in this proceeding tei'minating the suspension as to 
that respondent, after the expiration of the six (6) month period. 

Respondent Benjamin L. Howell, Jr., shall not operate in any capacity 
subject to the Act for a period of one (1) year from the effective date 
of this order. 

The provisions of this Order shall become effective on the sixth day 
after service upon the respondents. 

Copies of this Decision shall be served upon the parties. 

[Refer to 39 A.D. 651 and 38 A.D. 973,-Ed.] 


(No. 22,898) 

In re : James T. Thompson, Donald E. Hancock, Alvina Han- 
iCK, and Terry Dirks. P&S Docket No. 6112. Decided October 24, 
83. 
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Dealer — False or deceptive pretenses — Fraud or deceit — Misrepresentation — Docu- 
ments showing false weights or prices — ^Accounts and records — Suspension of regis- 
tration— Consent. 

Jory Hockberg, for complainant. 

ll'ifffajn B. Deas, Kansas City, Missouri, for respondent. 

Decision by Victor W. Palmer, Administrative Law Judge. 

DECISION WITH RESPECT TO JAMES T. THOMPSON 

This proceeding was instituted under the Packers and Stockyai’ds Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agi'icul- 
ture, alleging that the respondents wilfully violated the Act and the 
regulations issued thereunder (9 CPR 201.1 et seq.) This decision is 
entered pursuant to the consent decision provisions of the Rules of 
Practice applicable to this proceeding (7 CFR 1.138). 

Respondent James T. Thompson admits the jurisdictional allegations 
in paragi’aph lA of the Complaint and specifically admits that the Sec- 
retary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
consents and agi’ees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agi’ees to the entry of this decision. 

FINDINGS OP FACT 

(1) James T. Thompson, is an individual whose mailing address is 32 
Valley Lane, Ontario, Oregon 97914. 

(2) Respondent Thompson is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce on a 
commission basis; and 

(b) Registered with the Secretary of Agi’iculture as a dealer to 
purchase livestock in commerce for purposes of slaughter. 

CONCLUSIONS 

Respondent Thompson having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such decisio 
will be entered. 


ORDER 

Respondent Thompson, his agents and employees, directly or indi- 
rectly through any corporate or other device, shall cease and desis 
from: 
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(1) Engaging in any act, practice or course of business for the 
purpose of obtaining money from the purchasers of livestock by false 
or deceptive pretenses, or which operates or would operate as a fraud 
or deceit upon any person in connection with the purchase or sale of 
livestock; 

(2) Entering into, continuing in, or cooperating in any agreement, 
arrangement, understanding or course of business with any person for 
the purpose of aiding or assisting such person to obtain money from the 
purchasers of livestock by false or deceptive pretenses, or which enables 
such person to engage in a practice which operates or would operate as 
a fraud or deceit upon any person in connection with the purchase or 
sale of livestock; 

(3) Misrepresenting to his principals or to other purchasers of live- 
stock or aiding and assisting any person to misrepresent to such person, 

(a) The original purchase prices or the original purchase weights 
of livestock, or 

(b) The true nature of charges made for his buying services; 

(4) Preparing and issuing, or causing to be prepared and issued, 
in connection with the purchase or sale of livestock, accounts of pur- 
chase, invoices, billings, scale tickets or any other document showing 
false, inaccurate, or misleading weight or price entries for such livestock; 

(6) Inserting or failing to insert in accounts of purchase, invoices, 
billings or any other document prepared in connection with the pur- 
chase or sale of livestock, any statement or information where such 
insertion or omission results, in whole or in part, in a false, inaccurate 
or misleading record of such livestock purchase or sale transaction; 
and 

(6) Collecting payment from the ptu'chasers of livestock, or aiding 
and assisting any person to collect from the purchasers of livestock, on 
the basis of false, inaccurate, or misleading accounts of purchase, in- 
i^oices or billings. 

Respondent Thompson shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose the true nature of all 
transactions involved in his business subject to the Packers and Stock- 
yards Act, including accountings, invoices, billings and scale tickets 
which show the true and coiTect weights, prices, and shrinkage allow- 
ances of livestock. 

Respondent Thompson is suspended as a registrant under the Act for 
a period of one hundred and eighty (180) days. 

The provisions of this Order shall become effective on the sixth day 
after service of this order on the respondent. 

Copies of this decision shall be seiwecl upon the parties. 
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(No. 22,899) 

In re: James T. Thompson, Donald E. Hancock, Alvina Hancock, 
and Terry Dirks. P&S Docket No, 6112. Decided October 24, 1983. 

Denier — Market agency—False or deceptive pretenses — Fraud or dcccit^Misrcpre- 
sentation— Documents showing false weights or prices — Accounts and records — Sus- 
pension of registration— Civil penalty— Consent. 

Jory Hochberg, for complainant. 

William B, Deas, Kansas City, Missouri, for respoiident. 

Decision by Victor' W. Palmer, Administrative Lato Jiidge. 

DECISION WITH RESPECT TO DONALD B. HANCOCK AND ALVINA 

HANCOCK 

This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S. G. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agi’ieul- 
ture, alleging that the respondents wilfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is 
entered pursuant to the consent decision provisions of the Rules of 
Practice applicable to this proceeding (7 CFR 1.138). 

Respondents Donald E. Hancock and Alvina Hancock admit the 
jurisdictional allegations in paragi’aph IB of the Complaint and specif- 
ically admit that the Secretary has jurisdiction in this matter, nei- 
ther admit nor deny the remaining allegations, waive oral hearing and 
further pi'ocedure, and consent and agree, for the purpose of set- 
tling this proceeding and for such purpose only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 

FINDINGS OF PACT 

(1) Donald E. Hancock and Alvina Hancock are partners doing 
business as Don Hancock Livestock. Donald E. Hancock and Alvina 
Hancock, have a business mailing address of Box #8, Vale, Oregon 
97918. 

(2) Respondents Donald Hancock and Alvina Hancock are and at all 
times material herein were: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for their own account and buying livestock in commerce on a 
commission basis; and 

(b) Registered with the Secretary of Agi'iculture as a dealer to buy 
and sell livestock in commerce and as a market agency to buy livestock 
on commission in commerce. 
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CONCLUSIONS 

Respondents Donald E. Hancock and Alvina Hancock, having adr 
ted the jurisdictional facts and the parties having agi’eed to the eri 
of this decision, such decision will be entered. 

ORDER 

Respondents Donald E. Hancock and Alvina Hancock, their age, 
and employees, directly or indirectly through any corporate or otl 
device, shall cease and desist from: 

(1) Engaging in any act, practice or course of business for 1 
purpose of obtaining money from the purchasers of livestock by fa! 
or deceptive pretenses, or which operates or would operate as a fra 
or deceit upon any person in connection with the purchase or sale 
livestock; 

(2) Entering into, continuing in, or cooperating in any agi’cemei 
arrangement, understanding or course of business with any person I 
the purpose of aiding or assisting such person to obtain money from tl 
purchasers of livestock by false or deceptive pretenses, or which enabl 
such person to engage in a practice which operates or would operate ! 
a fraud or deceit upon any person in connection with the purchase < 
sale of livestock; 

(3) Misrepresenting to their principals or to other purchaseis < 
livestock or aiding and assisting any person to misrepresent to sue 
person, 

(a) The original purchase prices or the original purchase weight 
of livestock, or 

(b) The true nature of charges made for their buying services; 

(4) Preparing and issuing, or causing to be prepared and issued 
in connection with the purchase or sale of livestock, accounts of pui 
chase, invoices, billings, scale tickets or any other document showing 
false, inaccurate, or misleading weight or price entries for such livestock 

(5) Inserting or failing to insert in accounts of purchase, invoices 
billings or any other document prepared in connection with the purchas 
or sale of livestock, any statement or information where such insertioi 
or omission results, in whole or in part, in a false, inaccurate or mis 
leading record of such livestock purchase of sale transaction; and 

(6) Collecting payment fi'om the purchasers of livestock, or aiding 
and assisting any person to collect from the purchasers of livestock, os 
the basis of false, inaccurate, or misleading accounts of purchase, in- 
voices or billings. 

Respondents Donald E. Hancock and Alvina Hancock shall keep and 
maintain accounts, records and memoranda which fully and cori’cctly 
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disclose the true nature of all transactions involved in their business 
subject to the Packers and Stockyai’ds Act, including accountings, in- 
voices, billings and scale tickets which show the tme and correct weights, 
prices, and shrinkage allowances of livestock. 

Respondents Donald E. Hancock and Alvina Hancock are suspended 
as registrants under the Act for a period of one hundred and twenty 
(120) days. 

In accordance with section 312(b) of the Act (7 U.S.C. 213(b)), re- 
spondents Donald E. Hancock and Alvina Hancock are jointly and se- 
verally assessed a civil penalty in the amount of three thousand, five 
hundred dollars ($3,500.00). 

The provisions of this Order shall become effective on the sixth day 
after service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 


MISCELLANEIOUS ORDERS 
(No. 22,900) 

In re: Andy Thatcher, P&S Docket No. 6171. Order filed September 
29, 1983. 

Order issued by Victor Palmer, Administrative Law Judge. 
SUrrLEMENTAI, ORDER 

The parties have agreed to the entry of a consent decision which 
provides, in part, for a suspension of the respondent “as a registrant 
under the Act until he complies fully with the bonding requii’ements 
under the Act and Regulations,” I have signed the consent decision and 
order on this date. Simultaneously with the filing of the consent decision, 
complainant filed a request for a supplemental order terminating the 
suspension because respondent has demonstrated that he is now in full 
compliance with the bonding requirements. 

Therefore, IT IS HEREBY ORDERED that the suspension provision 
of the order is hereby terminated. The order shall remain in full force 
and effect in all other respects. 


(No. 22,901) 

hi re : Leon Farrow, Knoke Livestock Buyers, Inc, and Thomas 
Lenz. P&S Docket No. 5893. Order issued October 17, 1983. 

Order issued by Donald A. Campbell, Judicial Officer. 
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STAY ORDER 

The attorney for respondents has requested a stay of the Order issr 
herein pending an appeal to the United States Court of Apjjeals, T' 
suspension order issued herein is hereby stayed pending the milcer- 
of the appeal. The cease and desist provisions of the Order sliall rcrriU 
in effect. 
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REPARATION DECISIONS 

(No. 22,902) 

Raymond Talbott, James Talbott, and Elena Talbott.' d/b/a Tal- 
bott Sheep Company v. R.G. “Indio” Calzada. P&S Docket No. 
6901. Order issued September 20, 1983. 

Each partys version of dispute is credible but inconsistent with the other’s version — 
Versions in direct conflict and irreconcilable— Party witii burden of proof loses — 
Complaint dismissed. 

Eric Paul, Presiding Officer. 

Domid 0. Germtno, Los Banos, California, for complainants. 

IVilliatn M, Kerr, Midland, Texas, for respondent. 

Decision by Donald A. Campbell, Judicial Officer. 

ORDER OF DISMISSAL 

This is a reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.) begun by a complaint filed 
on July 11, 1980, alleging in substance failure to pay in full for livestock 
purchased and delivered. The amount claimed was $4,991.96 balance 
due plus $6,736.50 trucking expense, a total of $11,728.45. 

Copies of the complaint, and of an investigation report prepared by 
the Packers and Stockyards Administration of this Department and filed 
in this proceeding pursuant to the Rules of Practice, were served on 
respondent on Mai'ch 1, 1981. A copy of the investigation report was 
served on complainant on or about the same date. Respondent timely 
filed an answer and request for oral hearing which was promptly served 
on complainant. 

An oral hearing was held in Phoenix, Arizona on October 21, 1981, 
before Eric Paul of the Office of the General Counsel of this Department. 
Complainants were represented by Donald 0. Germino, Esq., Los Banos, 
California. Respondent was represented by William Monroe Kerr, Esq. , 
Midland, Texas. Complainant Raymond Talbott, respondent, and one 
witness testified. Pour exhibits were received. Thereafter briefs were 
filed on behalf of complainants and respondent. 

The following is undisputed. Prior to May 16, 1980, complainants had 
recently sold to respondent seven loads of sheep which were shipped 
from complainants’ place of business in Los Banos, California, to a fa- 
cility in Columbus, New Mexico, where respondent sold them to a Mex- 
ican importer. The price of the earlier sheep was 21 cents per pound. 
On or about May 16, complainant Raymond Talbott and respondent 
spoke by telephone about complainants’ shipping two more loads of sheep 
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to Columbus. On or about May 20, 366 sheep departed from complain- 
ants' place of business for Columbus; the truck driver did not find re- 
spondent in Columbus, and continued on to respondent’s place of business 
in Dryden, Texas, and delivered the sheep to respondent there. On or 
about May 22, 401 sheep departed from complainants’ place of business 
and were taken directly to respondent’s place of business and delivered 
to respondent there. Complainants prepared a bill (exhibit A to Talbott 
affidavit, investigation report) addressed to respondent charging 18'// 
cents per pound for the 366, and 19 cents per pound for the 401, for a 
total of $18,011.95. Respondent paid complainants $13,020.00. 

About the average weight of the seven earlier loads, respondent tes- 
tified (Tr. 122) that it was 140 pounds. Complainant Raymond Talbott 
testified (Tr. 26) to the following figures (except for the averages which 


we computed): 

Date 

Number 

Weight 

Average Weight 

4/30 

361 

60,090 

139 

4/1 

300 

44,050 

147 

4/17 

724 

99,766 

138 


He also mentioned a gi’oup of 1,136 for which complainants were paid 
on May 9, but did not give their weight. About the average weight of 
the loads in dispute, respondent testified (Tr. 122) that it was 125 pounds. 
Complainants prepared a bill (exhibit A to Talbott affidavit, investi- 
gation report) showing the following figiu’es (except for the averages 
which we computed): 



Number 

Weight 

Average Weight 


366 

46,370 

127 


m 

49,660 

124 

Totals: 

767 

96,020 

125 


Thus the sheep in dispute had a lower average weight than the earlier 
nies, and complainants charged a lower price per pound for them. 

Respondent testified credibly that he did not see that bill (exhibit A 
.0 Talbott affidavit, investigation report) until after he had resold tlie 
sheep, he had sent the $13,020.00 to complainants, and the dispute had 
arisen. 

About that phone call between complainant Raymond Talbott and 
respondent before the sheep were shipped, Mr. Talbott testified that 
respondent said that he could use two more loads of sheep like the seven 
earlier loads, and could pay 19 cents a pound for them, and that he (Mr. 
Talbott) said that he would see what he could find at that price, Re- 
spondent testified that complainant Raymond Talbott said that he was 
"hung” with “the bottom end” of the herd or herds of sheep from which 
the seven earlier loads had come, and would have to send them to 



TALBOrr SHEEP CO. v. R G. “INDIO” CALZADA 
Cite as 42 A.D. 1485 


M87 


respondent to see what he could do with them, that nothing was said 
about 19 cents per pound or any other price, and that he (respondent) 
told Mr. Talbott that “the freight was going to kill him,” referring to 
the cost of shipping them, but he would do what he could for him. Each 
testified credibly. The testimony is in direct conflict and in-econcilable. 
So far as the record shows, each man’s subsequent actions were con- 
sistent with his version of what was said in that phone call and incon- 
sistent with the other’s version. 

Respondent testified credibly (Tr. 104-5) that he sold other sheep to 
the same Mexican importer after the events in dispute herein. 

“[I]f the evidence is such that a decision on a point cannot be made 
one way or the other, the party with the burden of proof loses.” Texas 
Distrib. v. Local Union No. 100, etc., 598 F.2d 393, 402 (6 Cir., 1979). 
We accept respondent’s version, of what was said before the sheep were 
shi])i3ed, on that basis. 

Respondent testified credibly that he fed and cared for the sheep until 
May 27, then consigned them, plus 17 of his own to replace some that 
had died, for sale at auction in San Angelo, Texas. The investigation 
report includes a copy of an invoice for sheep sold for the account of 
respondent at San Angelo on that date, giving the following figures 
(except for the averages which we computed): 


Number 

Weight 

Average 

Weight 

Price 
Per cwt 

206 

27,696 

184 

$18,00 

88 

11,366 

129 

18.00 

369 

43,686 

118 

15,00 

4 

446 

111 

6.00 

26 

3,410 

181 

20.00 

12 

1,290 

108 

17.60 

1 

135 

136 

21,00 

69 

6,980 

118 

14.10 

766 

94,896 

124 



The net proceeds after expenses, including trucking of some of them, 
is shown as $14,660.03. Dividing that by 765 and multiplying by 17 
produces $323.56 as the proceeds of sale of respondent’s 17, Subtracting 
that fi’om $14,660.03 leaves $14,236.47 as the net proceeds of complain- 
ants’ surviving sheep. Subtracting $13,020.00, the amount which re- 
spondent forwarded to complainants, leaves $1,216.47 as the amount of 
proceeds of sale of complainants’ sheep kept by respondent. We cannot 
find this to be an unreasonable compensation to respondent for care, 
feeding and handling of more than 760 sheep for several days. 

When respondent consigned the sheep for sale at San Angelo, he did 
so in his own name. We attach no significance to this on the basis of his 
credible testimony that his reason for this was that he is a local regular 
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customer at that market and expected that it would give better servtct 
to him than to distant parties such as complainants. 

This order is the same as an order issued by the Secretary of Agri- 
culture, being issued pursuant to delegated authority, 7 C.li'.R. §2.3S, 
as authoiized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 4B0c-^O5? 
See also Reorganization Plan Number 2 of 1958, 6 U.S.C., 1970 c<J., 
appendix page 764. 

On a petition to reopen a hearing, to rehear or reargue a proccetling, 
or to reconsider an order, see Rule 17 of the Rules of Practice, 9 C.F.R. 
§202.117. 

On a complainant’s right to judicial review of such an order, sec i 
U.S.C. 702-3 and United States v. ICC, 387 U.S. 426. 

The complaint is hereby dismissed. 

Copies hereof shall be served on the parties. 


(No. 22,908) 

SiMPco Lehman Ranch v. Stiefbl Bros. P&S Docket No. 601^. 
Order issued October 18, 1983. 

Complaint not timely filed — Complaint dismissed. 

JohnJ. Casey, Presiding Officer. 

Complainant and respondent, pro se. 

Decision by Donald A. Campbell, Jtidicial Officer. 

ORDER OF DISMISSAL 

This is a reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.), begun by the filing of a 
comp amt on January 21, 1982, alleging that on September 20, 1981, 
complainant sold to respondent livestock for a total of $18,200.00 an'i 
received a check for that amount. It also alleged, "We have been uuabU 

^ because of insufficient funds.” The amount claimed 

was $18,200.00. 

investigation report prepared bv 
the Packers and Stockyards Administration of this Department and (Ik-d 
pumuant to the Rules of Practice were served on 

Sw "" ^ “py »f the Investigation i-oport 
served on complainant on the same date, 

tieat^inn^f^nTrt copies of the complaint and the inves- 

be filed wUhin’ notified that an answer thereto should 

amwer T!’ failure to Ulo an 

emed an admission of the allegations contained in 
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the complaint, and that the case file would be forwarded to the Office 
of the Secretary for the issuance of the default order without oral hearing 
as provided in the Rules of Practice at 9 CFR §202. 106(d). No answer 
was filed by respondent. 

The failure of respondent to file an answer within the specified time 
limit is deemed to be an admission of all the allegations of the complaint 
and a consent to the issuance of a final order in the proceeding based 
on all evidence in the record including information contained in the 
investigation report. 

On the basis of the record as thus formed, it is found that on September 
26, 1981, respondent purchased livestock from complainant and gave a 
check in purported payment therefor in the amount of $18,200.00. '‘[W]hen 
the check was received Mr. Lehman called Stiefel’s bank and he was 
told by Stiefel’s bank there were insufficient funds in the account. Then 
Mr, Lehman continued calling Stiefel’s bank once a week at least and 
sometimes twice a week until the month of January.” Thus complainant 
must have known shortly after September 26 that it had received a 
worthless check in payment for its livestock. However the complaint 
was not filed until January 21, 1982. Thus the complaint was not filed 
within the 90 day time limit provided in section 309 of the Act (7 U. S.C. 
210). 

This order is the same as an order issued by the Secretary of Agi'i- 
cuiture, being issued pursuant to delegated authority, 7 C.F.R. §2.36, 
as authorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C, 450c-450g. 
See also Reorganization Plan No. 2 of 1963 (6 U.S.C., 1976 ed., app. 
pg. 764). 

On a petition to reopen a hearing, to rehear or reargue a proceeding, 
or to reconsider an order, see rule 17 of the Rules of Practice, 9 C.F.R. 
§202.117. 

On a complainant’s right to judicial review of such an order, see 6 
U.S.C. 702-3 and [/nited States v. ICC, 337 U.S. 426. 

The complaint herein is hereby dismissed. 

Copies thereof shall be served on the parties. 
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DISCIPLINARY DECISIONS 

(No. 22,904) 

In re: Fasano/Harriss Pie Company. PACA Docket No. 2-6259. Di 
cided July 25, 1983. 

Failure to pay promptly — Publication of the facts — -Default. 


Edward M. Silverstein, for Complainant, 

Respondent, pto se. 

Decision by Victor W. Palmer, Administrative Law Judge. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
refeiTed to as the "PACA,” instituted by a complaint filed on April 28, 
1983, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged 
in the complaint that during the period December 1980 through Marcli 
1982, respondent purchased and accepted, in interstate and foreign com- 
merce, from 12 sellers, 22 lots of mixed fruit, all being perishable ag- 
ricultural commodities, but failed to make full jrayment promptly of tk 
agi’eed pui’chase prices or balances thereof, in the total amount cf 
$350,617.96. 

A copy of the complaint was served upon respondent which complaint 
has not been answered. The time for filing an answer having run, and 
upon the motion of the complainant for the issuance of a Default Order, 
the following Decision and Order is issued without further investigation 
or heai'ing pimsuant to section 1.139 of the Rules of Practice (7 C.P.R. 
1.139). 


FINDINGS OP PACT 

1. Respondent, Fasano/Haniss Pie Company, is a Michigan Corpo 
ration, whose address is 350 Culver Street, Saugatuck, Michigan 49453 

2. Pui’suant to the licensing provisions of the Act, license numbei 
810893 was issued to Lloyd J. Harriss Pie Company on April 20, 1981 
On November 30, 1981, respondent filed a Certificate of Amendment ti 
the Articles of Incoi'poration of Lloyd J. Harriss Pie Company, with th' 
Michigan Depai’tment of Commerce, Corporation & Securities Bureau 
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Corporation Division, showing that the corporation’s name had been 
changed to Fasano/Hamss Pie Company by shareholders’ action on 
November 25, 1981. Although the Regulations require it, 7 C.F.R. 
§46.13, the Department was never notified of this name change. The 
license issued to Lloyd J. Harriss Pie Company terminated on April 20, 
1982, when respondent failed to renew it. 

3, During the period December 1980 through March 1982, respondent 
acting prior to November 25, 1981, as Lloyd J. Harriss Pie Company, 
and thereafter as Fasano/Harriss Pie Company purchased and accepted 
in interstate and foreign commerce from 12 sellers, 22 lots of mixed 
fruit, all being perishable agricultural commodities, but failed to make 
full payment promptly of the agreed purchase prices, in the total amount 
of $350,617.96. 


CONCLUSIONS 

Respondent’s failure to make full payment promptly with respect to 
the 22 transactions set forth in Finding of Fact No. 8, above, constitutes 
willful, repeated and flagrant violations of Section 2 of the PACA (7 
U.S.C. 499b), for which the Order below is issued. 

ORDER 

A finding is made that respondent has committed willful, flagi’ant and 
repeated violations of Section 2 of the PACA (7 U.S.C. 499b), and the 
facts and circumstances set forth above, shall be published. 

This oi'cler shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the 
PACA, this Decision will become final without further pi'oceedings 36 
days after service hereof unless appealed to the Secretary by a party 
to the proceeding within 30 days after service as provided in sections 
1.139 and 1.146 of the Rules of Practice (7 C.F.R. 1.139 and 1.145). 

Copies hereof shall be served upon pai'ties. 

[This decision and order became final September 6, 1983.-Ed.] 


(No. 22,906) 

In re: Traverse City Canning Company. PACA Docket No. 2-6228. 
Decided August 1, 1983. 

Failure to pny promptly — Admission of the facts — Publication of the facts. 

Edioard M* Silveratein, for complainant. 
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Patnck J, Wilso7it Traverse City, Michigan, for respondent 
Decision by John A, Campbell^ Administrative Lmv Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Perishable Agi’icuUunJ : 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq. Iiereinafttr 
referred to as the “Act”), instituted by a complaint filed on March 16, 
1983, by the Director, Fruit and Vegetable Division, Agricultural Mai- 
keting Service, United States Department of Agi’iculture. 

It is alleged in the complaint that during the pei’iod May 1979 througli 
December 1981, Respondent purchased from 79 sellers, and accepted 
in interstate commerce, 1,320 lots of fruits and vegetables, all being 
perishable agi’icultural commodities, but failed to make full payment 
promptly of the agreed pm'chase prices in the total amount of $1,347,333.61. 
Complainant further alleged that such actions were willful, flagi’ant and' 
or repeated violations of section 2 of the Act, and requested that Re- 
spondent’s license be revoked. 

On May 11, 1983, Respondent filed an answer in which it denied 
paragraph 6 of the complaint which alleged and detailed the specific 
transactions of Respondent’s failm'e to pay for produce, and further 
alleged that it “has been declaimed a banlu’upt and that there exists 
various unpaid sellers, as more fully disclosed by the records of the 
Bankruptcy Court.” 

Complainant subsequently moved for a decision on the pleadings, 
accompanied by a memorandum of points and authorities and request 
for official notice of Debtoi*’s Original Petition, which was attached to 
the request. 

Respondent filed no I'esponse to the Complainant’s motion and re* 
quest. 

The Debtor's Original Petition, including Schedule A-Statementof all 
Liabilities of Debtor (including Schedules A-1, A-2, and A-3) which 
was filed by Respondent in the United States Banlamptcy Court for the 
Western District of Michigan, is hereby officially noticed. 

Review of Schedule A shows: 

1. All 79 of the sellers listed in the complaint are listed on Schedule 
A as creditors of Respondent, primarily for “crops;” 

2. As to 61 of the 79 sellex’s, the amount admitted as owed the 
sellers on the Schedule A is the same as the amount alleged owed the 
sellers in the complaint; and 
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3. Of the remaining 28 sellers, Respondent admits owing each of 
them more than the amount alleged as owed in the complaint. The total 
additional indebtedness Respondent admitted owing these produce ship- 
pers in Schedule A is $589,444.43. 

The Judicial Officer’s “Ruling on Certified Questions,” In re: Produce 
Brokers, Inc., 41 AD 2247 (1982), which is controlling here, requires 
entry of a decision without a hearing when the admitted facts show that 
the holder of a PACA license has repeatedly failed to pay large sums 
to sellers of produce. Such facts are admitted here.^ Complainant re- 
quests in the motion for decision, publication of a finding that Respond- 
ent committed willful, flagi’ant, and repeated violations of the Act. Such 
finding is conssistent with the Judicial Officer’s holdings, as in Produce. 

Because Respondent is bankrupt and in view of the finding requested 
in Complainant’s motion, no finding of willfulness is necessary and evi- 
dence to negate willfulness is irrelevant. In accordance with Produce, 
a finding is included in the order that Respondent committed flagi*ant 
and repeated violations of the Act. 

FINDINGS OP FACT 

1. Respondent, Traverse City Canning Company, is a Michigan Cor- 
poration whose address is Post Office Box 427, Ti’averse City, Michigan 
49684. 

2. Pursuant to the licensing provisions of the Act, license number 
107699 was issued to Respondent on June 2, 1947, This license was 
renewed annually, and was next due for renewal on June 2, 1983. 

3. The Secretary has jurisdiction in this proceeding. 

4. As more fully set forth in paragi'aph 5 of the complaint, during the 
period May 1979 through December 1981, Respondent purchased from 
79 sellers, and accepted, in interstate commerce, 1,320 lots of fruits and 
vegetables, all being perishable agi’icultural commodities, but failed to 
make full payment promptly of the agreed purchase prices in the total 
amount $1,347,333.51. 


CONCLUSIONS 

Respondent’s failure to make full payment promptly, constitutes fla- 
gi’ant, and repeated violations of section 2(4) ofthe Aet(7 U.S.C. 499b(4) 
for which the order below is issued. 


^ Respondent's statement in its answer that its debts “are fully disclosed by the records 
ofthe Bankruptcy Court,’’ and its admissions of indebtedness in its Schedule A, establish 
the nccuracy of the allegations of indebtedness in the complaint. 



1494 PERISHABLE AGRICULTURAL COMMODITIES ACT 

Cite as 42 A.D. 1494 

ORDER 

A finding is made that Respondent, Ti’averse City Canning Coin]>an}v 
has committed flagi’ant and repeated violations of section 2(4) of the Art 
(7 U.S.C. 499b(4)), and the facts and circumstances set forth above shd 
be published. 

This order shall become effective on the 11th day after this decisiM 
becomes final. 

Pursuant to the Rules of Practice governing procedures under the 
Act, this decision will become final without further proceedings 35 <la)i 
after service thereon unless appealed to the Secretary by a parly to 
proceedings within 30 days after service as provided in section 1.1<I5 ci 
the Rules of Practice (7 CPR 1.145). 

Copies hei'eof shall be served upon the parties. 

[This decision and order became final September 12, 1983.-E(1,] 


(No. 22,906) 

In re: Coronet Foods, Inc. PACA Docket No. 2-6264. Decided Aiiguj 
10, 1983. 

Failure to pay promptly — Revocation of license — Default. 

Edward M, Silverstein, for complainant. 

Respondent, pro 

Decision by John A. Campbell, Administrative Laiv Judge. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Perishable Agi’icultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
refeired to as the "PACA,” instituted by a complaint filed on April 14, 
1988, by the Acting Director, Fruit and Vegetable Division, Agi’icultural 
Mai’keting Service, United States Department of Agriculture, It is al- 
leged in the complaint that, during the period October 1981 through 
April 1982, respondent purchased and accepted, in interstate and foreign 
commerce, from 5 sellers, 60 lots of fruits and vegetables, all being 
perishable agiicultural commodities, but failed to make full payinont 
promptly of the agreed purchase prices or balances thereof in the total 
amount of $332,620.15. 

A copy of the complaint was served upon respondent which complaint 
has not been answered. The time for filing an answer having run, and 
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upon the motion of the complainant for the issuance of a default order, 
the following Decision and Order is issued without further investigation 
or hearing pursuant to section 1.139 of the Rules of Practice (7 CFR 
1J39). 


FINDINGS OP FACT 

1, Respondent, Coronet Foods, Inc., is a coi-poration, whose last known 
address was 608 So. Mateo Street, Los Angeles, California 90021. 

2, Pursuant to the licensing provisions of the PACA, license number 
31123 was issued to respondent on June 17, 1981, was renewed annually, 
presently is in effect, and is next subject to renewal on or before June 
17, 1983. 

3. During the period October 1981 through April 1982, respondent 
purchased and accepted in interstate and foreign commerce from 5 sell- 
ers, 60 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agi-eed 
purchase prices, or balances thereof, in the total amount of $332,620.16. 

4. On August 18, 1982, an involuntary petition in banki'uptcy was filed 
against respondent pursuant to Chapter 7 of the Banki'uptcy Code (11 
U.S.C. 701 et set/.) with the United States Bankruptcy Court for the 
Central District of California, which was assigned Case No. LA-8S- 
138ia-RO. 


CONCLUSIONS 

Respondent’s failure to make full payment promptly with respect to 
the 60 transactions set forth in Finding of Fact No, 3, above, constitutes 
willful, repeated and flagi'ant violations of Section 2 of the PACA (7 
U.S.C. 499b), for which the Order below is issued. 

ORDER 

Respondent’s license is revoked. 

This Order shall take effect on the eleventh day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under th< 
PACA, this Decision will become final without fuiiher proceedings thiity 
five days after service hereof, unless appealed to the Secretary by i 
party to the proceeding within thirty days after service as provided 
sections 1.139 and 1. 146 of the Rules of Practice (7 CFR 1. 139 and 1 . 14S 

Copies hereof shall be served upon the parties. 

[This decision and order became final September 16, 1983.~Ed.] 
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(No. 22,907) 

In re: Dock Case Brokerage Company, and/or Docket Case Bro- 
kerage Co , Inc. PACA Docket Nos. 2-6215 and 2-6257. Deckled Au- 
gust 19, 1983. 

Failure to pay promptly — Pulilication of the facts — Application for license denied. 

Respondent Dock Case Biokerage Company failed to make full jjaymeat for toniatoea 
purchased by his client in interstate and foreign commerce which constitutes rcpeatel 
and flagrant violations of the Act. The application of respondent Dock Case Brokeragi 
Co., Inc. was denied. 

Ethvaid M. Silvemtehi, for complainant. 

Paul J. MaHin, Immokalee, Florida, for respondent. 

Decision by Victor W. Palmer, Administrative Law Judge. 

DECISION AND ORDER 

PRELIMINARY STATEMENT 

This decision and order is applicable to two proceedings brought against 
the respondents under the Perishable Agricultural Commodities Act, 
1930, as amended (7 U.S.C. 499a et seq., hereinafter "the PACA"). The 
first proceeding was instituted by a complaint filed on February 17 , 
1983, which alleged that during March through May 1982, respondents 
repeatedly and flagrantly violated the PACA by failing to make full 
payment promptly of agreed purchase prices for 20 lots of tomatoes 
purchased in commerce from 3 sellers in the total amount of $142,912.65. 
On April 15, 1983, respondent Dock Case Brokerage Co. , Inc. , applied 
for a license to do business under the PACA; giving rise to the second 
proceeding, filed on April 28, 1983, requiring respondent to show cause 
why the license should not be refusecl in light of respondents’ allegcnJ 
violations during March through May 1982. 

Issue was joined and I ordered the two proceedings to be consolidated, 
and held oral hearing on them both on May 17, 1983, in Fort Myei’S, 
Florida. Complainant and respondents were represented by Edward M. 
Silverstein, Esq., and Paul J. Martin, Esq., respectively. Briefing was 
completed on August 10, 1983. 

The record evidence shows that at the time of the hearing, respondeiil 
Dock Case Brokerage Company still owed over $120,000 for 20 lotA ci 
fresh produce received and accepted in interstate and foreign commei'ce. 
Under controlling Departmental policy as established by the Judieia 
Officer and affu'med by the courts, orders are being entered publishiiif 
these facts and circumstances in respect to the respondent partnership; 
Dock Case Brokerage Company; and denying the corporate respondent. 
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Dock Case Brokerage Co., Inc., the issuance of a new license under the 
PACA. 


PERTINENT STATUTORY PROVISIONS 


1. Sec. 2(4). 

It shall be unlawful in or in connection with any transaction in 
interstate or foreign commerce — 

sH t 4 H 

(4) For any commission merchant, dealer, or broker to make, 
for a fraudulent purpose, any false or misleading statement in 
connection with any transaction involving any perishable ag- 
ricultural commodity which is received in interstate or foreign 
commerce by such commission merchant, or bought or sold, or 
contracted to be bought, sold, or consigned, in such commerce 
by such dealer, or the purchase or sale of which in such com- 
merce is negotiated by such broker; or to fail or refuse truly 
and correctly to account and make full payment promptly in 
respect of any transaction in any such commodity to the person 
with whom such transaction is had; or to fail, without reason- 
able cause, to perform any specification or duty, express or 
implied, arising out of any undertaking in connection with any 
such transaction; 

2. Sec. 4(d). 

The Secretary may withhold the issuance of a license to an 
applicant, for a period not to exceed thirty days pending an 
investigation, for the purpose of determining (a) whether the 
applicant is unfit to engage in the business of a commission 
merchant, dealer, or broker because the applicant, or in case 
the applicant is a partnership, any general partner, or in case 
the applicant is a corporation, any officer or holder of more than 
10 per centum of the stock, prior to the date of the filing of the 
application engaged in any practice of the character prohibited 
by this chapter or was convicted of a felony in any State or 
Federal Court, or (b) whether the application contains any 
materially false or misleading statement or involves any misre- 
presentation, concealment, or withholding of facts respecting 
any violations of the [PACA] by any officer, agent, or employee 
of the applicant. If after investigation the Secretary believes 
that the applicant should be refused a license, the applicant shall 
be given an opportunity for hearing within sixty days from the 
date of the application to show cause why the license should not 
be I'efused. If after the hearing the Secretary finds that the 
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applicant is unfit to engage in the business of a commission 
merchant, dealer, or broker because the applicant, or in case 
the applicant is a partnership, any general pai'tner, or in ease 
the applicant is a corporation, any officer or holder of more than 
10 per centum of the stock, piior to the date of the filing of the 
application engaged in any practice of the character prohibited 
by this chapter or was convicted of a felony in any State or 
Federal court, or because the application contains a materially 
false or misleading statement made by the applicant or by its 
representative on its behalf, or involves a misrepresentation, 
concealment, or withholding of facts I'especting any violation of 
the chapter by any officer, agent, or employee, the Secretary 
may refuse to issue a license to the applicant. 

3. Sec. 8(a). 

(a) Whenever (a) the Secretary determines as provided in sec- 
tion 6 that any commission merchant, dealer, or broker has 
violated any of the provisions of section 2, or (b) any commission 
merchant, dealer, or broker has been found guilty in a Federal 
court of having violated section 14(b) of [the PACA,] the Sec- 
retary may publish the facts and cu'cumstances of such violation 
and/or, by order, suspend the license of such offender for a 
period not to exceed ninety days, except that, if the violation 
is flagi'ant or repeated, the Secretary may, by order, revoke 
the license of the offender. 

PERTINENT REGULATIONS 


Sec. 46.2(aa) 

‘Full payment promptly’ is the term used in the [PACA] in 
specifying the period of time for making payment without com- 
mitting a violation of the [PACA]. ‘Full payment promptly,’ 
for the purpose of determining violations of the [PACA], means: 

*•*>(!* ijt 

(5) Payment for produce purchased by a buyer, within 10 days 
after the day on which the produce is accepted: 

* * * * * 


FINDINGS OF PACT 

1. Dock Case Brokerage Company, (hereinafter “respondent part- 
nership") is a partnership consisting of Messrs. Dock S. Case and 
lalvatore J. Toscano, whose address is 1202 E. Third Street, Lehigh 
eres, Florida 33936. 
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2. Pursuant to the licensing provisions of the PACA, license number 
81125 was issued to respondent on August 7, 1980. This license was 
renewed annually, but terminated on Augnst 7, 1982, pursuant to section 
4(a) of the PACA (7 U. S. C. 499d(a)), when respondent partnership failed 
to pay the required annual license fee. 

3. Dock Case Brokerage Co., Inc., (hereinafter "respondent corpo- 
ration”), is a corporation whose address is 912 North Town & River 
Drive, Fort Myers, Florida 33907. 

4. Respondent corporation is not now, and never has been, licensed 
under the PACA. Although the respondent corporation has been in 
existence since on or about June 1, 1981, it was not operated until some 
time after July 1, 1982. 

5. Although the respondent corporation has operated since July 1982, 
without a valid and effective PACA license in violation of section 3 of 
the PACA (7 U.S.C. 499c), complainant has not sought its sanction in 
that 1 ‘espect. Inasmuch as it did not incur the unpaid indebtedness which 
is the subject of the disciplinary complaint, complainant has asked that 
the complaint be dismissed in respect to the respondent corporation. 

G. Since 1977, the respondent partnership had purchased tomatoes as 
a broker for Sam Peatro who later went into business with Johnny 
Madera, the owner of a corporation known as Tomatoes, Inc. Sometime 
prior to March of 1982, Peatro-Madera-Tomatoes, Inc., incuiTed debts 
for produce in excess of $160,000. Dock Case, as their broker, pressed 
them to pay those debts which they did, but Mr. Case was unaware 
that they owed other substantial sums to West Coast shippers. The 
credit rating of Tomatoes, Inc. , was therefore poor and sellers refused 
to bill it directly for produce. Not being able to obtain tomatoes for this 
client in his capacity as a broker, Dock Case obligated the respondent 
partnership to directly pay three sellers the sum of $142,912.65 for 20 
lots of tomatoes shipped to Tomatoes, Inc., during the period March 
through May 1982. Tomatoes, Inc., failed to pay for the tomatoes, and 
Dock Case has signed promissory notes and entered into payment ar- 
rangements for the debts, under which the indebtedness would continu 
for at least two more years and as many as five yeai's. At the hearin 
Mr, Case advised that he still owed in excess of $120,000. 

7. Mr. Case has admitted to full responsibility for the circumstam 
testifying that his partner, Salvatore J. Toscano, took no part in an 
tliese or any other business decisions; that Dock Case alone rar 
company and made its decisions; and that Toscano basically ins? 
produce and worked for Dock Case, who made him a partner 
him go when Case had to cut back his overhead. Shippers, Mr 
testified, still deal with him as his business reputation is still go( 
credit is not sufficient, however, to enable him to borrow the 
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of the debt and pay it in full. For each year he is unlicensed or iirccliuled 
from employment by a licensee, Dock Case will lose reasonably antici- 
pated annual earnings of $60,000 to $70,000. 

CONCLUSIONS 

1. The tomatoes on which respondent Dock Case Brokerage CtmijKmy 
took billing during March through May 1982 that are the subject to the 
disciplinary complaint proceeding, were in interstate and foreign com- 
merce, and the Secretary has jurisdiction herein under the PACA. 

2. The failure by respondent Dock Case Brokerage Company to make 
full payment for produce under the circumstances described in tins llrid- 
ings of fact constitutes flagi'ant and repeated violations of tlie PA(’A 
and, inasmuch as respondent is presently unlicensed, the appropriate 
sanction is the publication of the facts and circumstances of th<w<i vio- 
lations. 

3. Respondent Dock Case Brokerage Co., Inc., took no iiart in the 
transactions that are the subject of the disciplinary proceeding and llml 
proceeding is dismissed in respect to the respondent corporation, 

4. The license application under the PACA by Dock Case Brokerage 
Co,, Inc., should be denied on the basis that it is unfit to engage in the 
business of a commission merchant or dealer because Dock S. Case, an 
officer and owner of more than 10 percent of its stock, engaged in 
practices prohibited by the Act. 

These conclusions are based on a long line of decisions by the prosetit 
Judicial Officer which, upon appeal, have been upheld by the courts. 
Complainant’s brief contains an extensive list of these decisions whicti 
need not be again stated. 

The most recent appellate decision to review the Judicial Officer’s 
harsh sanction policy” and consistent rejection of all circuniHUnu’Cs 
offered in mitigation is Finer Foods Sales Co. Inc, v. Block, 7()H 
774, 781-782, (D.C. Cm May 27, 1983): 

The petitioner argues that the Judicial Officer improperly rit- 
fused to consider various ‘mitigating factors’ that, according to 
it, should have been viewed as excusing its failure to pay its 
debts. , . . In refusing to consider these factors, the Juiiicial 
Officer pointed out that ‘it has repeatedly been held under the 
ct that all excuses ai^ i-outinely rejected in deteiTnining whclhcr 
payment violations occurred or whether violations were wilful 
since “the Act calls for payment— not excuses.’” . . . 

‘The Judicial Officer properly interpreted the Act. It makes it 
unlawful for a licensee to ‘fail or to refuse . . . to . . . make full 
payment promptly.’ . . . 
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'‘In sum, the ‘goal of the [Perishable Agi'icultural] Commodities 
Act [is] that only financially responsible persons should be en- 
gaged in the businesses subject to the Act’ Ztoic/c v. Freeman, 

373 F.2d 110, 117 (2d Cir.), mi. denied, 389 U.S. 835 (1967) 
quotedinMa'i'vinTragashCo. v. United States Dep’t. ofAgric., 

624 F.2d 1255, 1267 (5th Cir, 1975). 

"The strict policy of the Secretary that all excuses for nonpay- 
ment are disregarded furthers this goal. Under the Act a li- 
censee is required to conduct his business in a manner that 
insures that he pays his bills fully and promptly. If he fails to 
do so, he violates the Act. For this reason, alleged mitigating 
circumstances are irrelevant.” 

In accordance with this now well-established Departmental policy, a 
broker who accepts billings on produce delivered to a customer does so 
at the risk of his license being forfeit if the seller goes unpaid. In taking 
direct billings, a broker puts himself in his customer’s place and subjects 
himself to this and other consequences of the Department’s harsh sanc- 
tion policy. Obviously, Mr, Case was foolhardy for placing his partner- 
ship in that position in circumstances where there was every indication 
that his client’s financial condition was precarious and where the part- 
nership did not have sufficient capital to make good the payment guar- 
antee, The suppliers, on the other hand, delivered produce on the strength 
of Case’s undertaking to be directly responsible for their bills and, as 
a result, they have suffered the loss of over $120,000. 

Under the Department’s sanction policy, a finding that repeated and 
flagrant violations have been committed is entered in all “no-pay” pro- 
ceedings where a former licensee incurred a substantial indebtedness 
for several or more purchases of fresh produce which is not fully paid 
by the time of the hearing. 

In consequence of the finding, all persons “responsibly connected 
with the licensee may not be employed by another licensee for on 
year from entry of the finding and may be employed during the sec 
ond year following only upon the posting of bonds satisfactory to the 
Secretary. 

Another consequence is the denial of any license application by i 
corporation that has an officer or a holder of more than ten percent o 
its stock who was found to have engaged in the prohibited practice. 

Accordingly, the following order shall be entered. 

ORDER 

Respondent Dock Case Brokerage Company has committed repeated 
and flagrant violations of the PACA. 
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The application of respondent Dock Case Brokerage Co., Inc., for a 
PAG A license is denied. 

This Order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice, this Decision shall become final 
without further proceedings 36 days after service hereof unless appealed 
to the Secretary by a party to the proceeding within 30 days after service 
as provided in section 1.145 of the Rules of Practice (7 C.F.R. §1.146). 

Copies hereof shall be served upon the parties. 

[This decision and order became final September 27, 1983.-Ed.] 


(No. 22,908) 

In re: Raleigh Produce Market, Inc. PACA Docket No. 2-0301. 
Decided August 24, 1983. 

Failure to pay promptly — ^Publication of the facts — Default, 

£^dward M. Silverstem, for complainant, 

H. Wayne Vaiden^ Jr., Memphis, Tennessee, for respondent. 

Decision by John A. Campbell, Administrative La^o Judge. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Perishable Agi’icultnral 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the “PACA,” instituted by a complaint filed on June 9, 
1983, by the Director, Fruit and Vegetable Division, Agi'icultural Mar- 
keting Service, United States Department of Agriculture. It is alleged 
in the complaint that duidng the period February 1982 through Septem- 
ber 1982, respondent purchased and accepted, in interstate and foreign 
commerce, ft'om 31 8ellei*s, 265 lots of fruits and vegetables, all being 
perishable agi'icultural commodities, but failed to make full payment 
promptly of the agi-eed pm’chase prices, in the total amount of $97,811.08, 
A copy of the complaint was served upon respondent which complaint 
has not been answered. The time for filing an answer having inm, and 
upon the motion of the complainant for the issuance of a Default Order, 
the following Decision and Order is issued without further investigation 
or hearing pui'suant to Section 1.139 of the Rules of Practice Governing 
Adjudicatory Administrative Proceedings Instituted By the Secretary 
'7 CFR 1,139). 
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FINDINGS OF FACT 

1. Respondent, Raleigh Produce Mai*ket, Inc. , is a corporation, whose 
address is 4061 Yale Road, Memphis, Tennessee 38128. 

2. Pursuant to the licensing provision of the PACA, license number 
820336 was issued to respondent on December 7, 1981. This license 
terminated on December 7, 1982, pursuant to Section 4(a) of the PACA 
(7 U.S.C. 499d(a)), when respondent failed to pay the annual license 
fee. 

3. During the period February 1982 through September 1982, re- 
spondent purchased and accepted in interstate and foreign commerce, 
from 31 sellers, 265 lots of fruits and vegetables, all being perishable 
agi’ieullural commodities, but failed to make full payment promptly of 
the agi-eed purchase prices, in the total amount of $97,811.08. 

CONCLUSIONS 

Respondent’s failure to make full payment promptly with respect to 
the 265 transactions set forth in Finding of Fact No. 3, above, constitutes 
willful, repeated and flagi’ant violations of Section 2 of the PACA (7 
U.S.C. 499b), for which the Order below is issued. 

ORDER 

A finding is made that respondent has committed willful, flagi’ant and 
repeated violations of Section 2 of the PACA (7 U.S.C. 499b), and the 
facts and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after this Decision becomes 
final. 

Pursuant to the Rules of Practice, this Decision will become fina 
without further proceedings 36 days after sei’vice hereof unless appealec 
to the Secretai’y by a party to the proceeding within 30 days after service 
as provided in Sections 1.139 and 1.146 of the Rules of Practice (7 CFR 
1.139 and 1.145). 

Copies hereof shall be served upon parties. 

[This decision and order became final September 30, 1983.-Ed.] 


(No. 22,909) 

In re: Maggie-Paul, Inc. PACA Docket No. 2-6290. Decided October 
4, 1983. 


Failure to pay promptly — Revocation of license, 
Edivaj'd M. Silversitehif for complainant. 
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C Peter BiihleVt Coral Gables, Florida, for respondent. 

Decision by Dorothea A. Balcer^ Administrative Law Judge, 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a tliseiplinary proceeding under the Perishable Agiicultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq,; hereinafter 
refei’red as the “Act”), instituted by a complaint filed on May 26, 1983, 
by the Dii’ector, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agiiculture. 

, The complaint alleges that during the period November 1982 through 
January 1983, Respondent, failed to make full payment promptly to 11 
sellers of the agreed purchase prices, or balances thereof, in the total 
amount of $912,072.00, for 31 lots of mixed fruit, purchased, received, 
and accepted in intestate commerce. A copy of the complaint was served 
upon Respondent. The Respondent and Complainant have now agi’eed 
to the entry of a Decision and Order as set forth herein. Therefore, 
pursuant to Section 1.138 of the Rules of Practice (7 CPR 1.138), the 
following Decision and Order is issued without further procedure or 
hearing. 


FINDINGS OF PACT 

1. Maggie-Paul, Inc. (hereinafter “Respondent”), is a Florida corpo- 
ration, whose business address is 66 East Fifth Street, Hialeah, Florida 
33010. 

2. Pursuant to the licensing provisions of the Act, license number 
811641 was issued to Respondent on August 31, 1981. This license has 
been renewed annually and was next subject to renewal on or before 
August 31, 1983. 

3. The Secretary has jurisdiction over the subject matter. 

4. As set forth more fully in paragraph 5 of the complaint Respondent, 
during the period November 1982 through January 1983, failed to make 
full payment promptly to 11 sellers of the agi'eed purchase prices, or 
balances thereof, in the amount of $912,072.00 for 31 lots of mixed fruit 
purchased, received, and accepted in interstate commerce. 

CONCLUSIONS 

Respondent has committed willful, flagrant and repeated violations 
of Section 2 of the Act (7 U.S.C. 499b), by failing to make full payment 
promptly witli respect to the transactions set forth in Findings of Fact 
vfo. 4 above, for which the Order below is issued. 
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ORDER 

Respondent’s license is revoked. 

This order shall become effective on the fourteenth clay after this 
Decision and Order is issued. 

Copies hereof shall be served upon the parties. 


(No. 22,910) 

In re: Jarosz Produce Farms, Inc. PACA Docket No. 2-6031. Cus- 
tom Packers, Inc. PACA Docket No. 2-6176. Decided October 6, 1983. 

Failure to pay, and to pay promptly — Revocation of license — Application for license 
denied. 

The Judicial Officer, affirmed the Administrative Law Judge’s initial decision and order 
revoking respondent Jarosz’ license for failing to pay for produce, and denying respondent 
Custom Packers’ application for a license because of the violations. 

The evidence shows that respondent Jarosz purchased onions from the gi'owers and resold 
them to hia customer and did not act merely as an agent involved in the sale. An inference 
13 drawn that respondents’ testimony would have been adverse to their position since 
they did not testify. Creditors’ acceptance of less than full payment does not negate a 
violation. Agi’eements for delayed payment must be made at the time the contract is 
made, Failure to pay is a serious violation resulting in a license revocation order or, if a 
license is not in effect, and order finding that respondent has committed repeated and 
flagi'ant violations, which has the same effect as a revocation order. Respondent’s vio- 
lations were repeated, flagi*ant and wilful. The Act calls for payment— not excuses. All 
excuses, including bankruptcy, are rejected. A determination under §4(a) of the Act as 
to whether the circumstances of respondent’s bankruptcy did not warrant automatic 
termination of its license under §4(a) is not a condition precedent for exercise of the 
revocation power in §8(a) of the Act. 

The license of respondent Jarosz Produce Farms, Inc. was revoked. The application of 
respondent Custom Packers, Inc, for the issuance of a license was denied, 

Den)ii8 Beoker^ for complainant. 

Mic}tael GoilUeby Middletown, New York, for respondent. 

Dorothea A. Baker ^ Administrative Laxv Judge. 

Decision hy Donald A. Campbell ^ Judicial Officer. 

DECISION AND ORDER 

This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §499a ei seq.)^ against 
respondent Jarosz Produce Farms, Inc., and a Notice to Show Cause 
proceeding as to why respondent Custom Packers, Inc., should not be 
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denied a license under the Act. Administrative Law Judge Dorothea A. 
Baker filed an initial Decision and Order on July 25, 1983, revoking 
respondent Jarosz’ license for failing to pay 11 sellers in 37 transactions 
over $100,000 for produce purchased and accepted in interstate com- 
merce during the period from May through September 1981, and for 
failing to pay promptly an additional $113,063.10 to such sellers. Judge 
Baker denied the application for a license by respondent Custom Pack- 
ers, Ine., on the gi’ound that John J. Jarosz, the President and a 60% 
stockholder of Custom Packers, Inc., was directly responsible for the 
violations of i'espondent Jarosz Produce Farms, Inc.^ 

On August 30, 1983, respondents appealed to the Judicial Officer, to 
whom final administrative authority to decide the Departmenfs casoi) 
subject to 5 U.S.C. §§556 and 557 has been delegated (7 C.F.R. §2.35).* 
On September 15, 1983, the case was refen’ed to the Judicial Officer 
for decision. 

For the reasons set forth below, Judge Baker’s order is affirmed. The 
findings of fact are taken verbatim ft’om Judge Baker’s findings, except 
that (i) the words “for onions” are added to Finding 6, (ii) the words 
“and not a broker” ai*e deleted from Finding 10 following the words “ns 
an agent,” and (iii) the word “That” is deleted from the beginning of 
subsection “(4)’’ of Finding 10. 

FINDINGS OF FACT 

1. The address of Jarosz Produce Farms, Inc., is Post Office Box 
176, Pine Island, New York 10969. Pursuant to the licensing provisions 
of the Act, license number 197158 was issued to Respondent on June 
25, 1962, and continually renewed thereafter. It euiTently is in effect. 
The license of Jarosz Produce Farms, Inc., from 1962 to the present, 
has neither been suspended nor revoked at any time pi’ioi’ hereto. 

2. The address of Custom Packei’s is Star Route, Box 9, Vernon 
Crossing Road, Vernon, New Jersey 07462. On November 24, 1982, 


'See generally Campbell, "The Pei'ishable Agricultural Commodities Act Regulatory 
Program,” in 1 Davidson. Agricultural Law, ch. 4(1981 and Aug. 1983 Supp.), ami Becker 
and Whitten, "Perishable Agricultural Commodities Act,” in 10 Harl, Agricultural La'v, 
ch. 72 (1980 and May 1982 Supp.) 

^he career position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed, Reg. 3219 
(1953), reprinted in 5 U.S G. app., at 764 (1976). The Depai-tment’s present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
irograms since 1949 (ineludingS yeai-s’ trial litigation; 10 years’ appellate litigation relating 
0 appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
f the Packei’s and Stoekyai-ds Act regulatoiy program). 
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Custom Packers filed an application for a PACA license which reflected 
that its President is John J. Jarosz, and that he is also a holder of 50 
percent of the outstanding stock of the corporation. The application 
further reflects that Jane Jarosz is the Secretary, Treasurer, and a 
holder of the remaining 50 percent of the outstanding stock. 

3. During the period May 1981, through September 1981, John J. 
Jarosz and Jane Jarosz were officers, directors, and the sole stockholders 
of Jarosz Produce, a New York corporation. These two individuals are 
the same individuals as those named as President and holder of 50 
percent of the outstanding stock and Secretary, Treasurer, and holder 
of 50 percent of the outstanding stock of Custom Packers. 

4. Between May 1981 and September 1981, John J. Jarosz entered 
into a contract with North American Registrar and Ti'ansfer Corpora- 
tion under which he would sell to that corporation approximately 44,000 
bags of onions. To fill the order, Mr. Jarosz dealt with the produce 
creditors identified as being involved in transactions 6 through 36 of 
paragi-aph 5 of the Complaint against Jarosz Produce Farms. Mr. Jarosz 
spoke directly with the farmers involved, made representations to them 
as to his intentions to dispose of the onions in interstate commerce to 
North American Registrar and Transfer Corporation, and purchased 
the onions from the farmers for use by Jarosz Produce Farms. 

6. North American took delivery of only approximately 21,861 bags 
of the onions, leaving the balance in Respondent Jarosz’ possession to 
dispose of as best he could. 

6. North American Registrar and Transfer Corporation failed to 
make pi’ompt and full payment to Jarosz Produce for onions purchased 
by it from Jarosz Produce Farms, Inc. 

7. During the period May 1981, through September 1981, Jarosz 
violated section 2(4) of the PACA (7 U.S.C. 499b(4)) by purchasing 37 
lots of perishable agricultural commodities from 11 sellers in Interstate 
commerce, which commodities were received and accepted by Jai'osz, 
but for which Jarosz failed to make full payment of the agi'eed purchase 
prices in the amount of $100,263.50, or, full payment promptly in the 
total amount of $113,063.10, with the potential that its failure to make 
full payment will be much larger if it fails to meet the terms of its plan 
of reorganization under Chapter 11 of the Banki’uptcy Act. 

8. On July 8, 1982, Jarosz entei’ed a second amended plan of reor- 
ganization pursuant to Chapter 11 of the Bankimptey Act under whiel 
the produce creditors involved in this proceeding would receive, over i 
period of approximately four years, about 63 percent of the money due 
plus an interest in the assignment of a cause of action by Jarosz agains 
North American, An Order conflnning the plan was entered by the U.£ 
Banltruptcy Court for the Southern District of New Yoi’k. 
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9. An examination of the facts, including the understanding of the 
parties at the time the produce was procured, as revealed by tlu* record 
herein, does not reflect that the actual relationship between Jaros» and 
the sellers (creditors) was one of agency. 

10. Notwithstanding the Respondents’ contention that RoaponilDiil, 
Jarosz Produce Farms, Inc., was acting as an agent, the i)erHuasive 
evidence herein shows that: 

(1) Many of the sellers were, in fact, gi-owers, and three witnesses, 
supplied by Complainant, testified that they sold to Jarosz Produce 
Farms; 

(2) The sale invoices indicate Jai’osz was being billed; 

(3) Jarosz provided receipts to several of them; and 

(4) Jarosz Produce Farms, Inc., purchased perishable agi’icutlural 
commodities from sellers named in the Complaint and sold such perish- 
able agidcultural commodities to othei’s, including North Amcricun Re- 
gistrar and Ti'ansfer Corporation. 

11. The Secretary of Agriculture is not precluded from taking dis- 
ciplinary action in this ease because he never acted on an alleged "vci’bal'’ 
complaint which had been made on behalf of Jarosz Produce hhirnis, 
Inc., against North American Registrar’ and Transfer Corponition or 
because the Secretary of Agi-iculture has not investigated the facts and 
cii’cumstances of the banki’uptcy proceeding filed by Respondent Jarosz 
on October 16, 1981. There was no formal request for an exainination 
of the circumstances of Jarosz’ banki’uptcy. 

The “verbal complaint’’ against North American referi’ed to by Re- 
spondent (Page 20, Complainant’s Exhibit 2) is not sufficiently Hpecille 
to constitute a foi-mal complaint, nor was it ever pursued. It nppear.s 
to have been made as a defense to non-payment, because Nortli Amer- 
ican did not fulfill what Jarosz considered to be a contract with Noi'lli 
American. 


12. By virtue of its failure to make full payment to various produce 
creditors, Jarosz Produce Farms, Inc., has committed willful, IlagrarU 
and repeated violations of the Perishable Agricultural Commodities Act, 
for which violations its license to do business should be revoked. 

13. By virtue of his direct dealing with produce farmers in the pur- 
c ase of onions to be resold to North American Registrar and Trans* 
ei oipm-ation, John J. Jarosz, acting as the Presideiit of Jarosz 
)o(uce arms, who is also the President and a 60 percent slock* 

noWer of Custom Packers, engaged in practices of the character’ pro- 
1 1 ec y e Act because he was directly responsible for the 
occurrence of the transactions which resulted in the failures to pay 
the produce creditors involved. 
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CONCLUSIONS 

I. 

Respondents argue that respondent Jarosz Pi’oduce Farms, Inc., did 
not fail to pay the produce creditors referred to in the findings of fact 
because respondent Jarosz was merely an agent involved in the sale 
from the produce creditoi’s to North American Registrar and Transfer 
Corporation. However, the overwhelming weight of the evidence shows 
that respondent Jarosz purchased the onions from the produce creditors 
and resold them to North American. 

Three of the produce creditors testified that they sold their onions to 
respondent Jarosz, A number of invoices are contained in the record 
from sellers who billed respondent Jarosz as the buyer. Moreover, the 
record in this case contains copies of documents filed in the Chapter 11 
Bankruptcy proceeding involving I'espondent Jarosz Produce Farms, 
Inc., in which respondent Jarosz lists the produce creditors involved 
here as its creditors. The produce creditors have received partial pay- 
ment of the debts refeiTed to in the complaint in this case pursuant to 
respondent Jarosz’ plan of reorganization approved by the bankiniptcy 
judge. 

Respondent Jarosz states in its disclosure statement upon which its 
plan of reorganization in bankruptcy was based (Second Amended Dis- 
closure Statement, at 8): 

The debtor’s business since its incorpoi’ation has been pri- 
marily that of a wholesale, purchaser, seller and repacker of 
vegetables, primarily onions. 

Nothing is said in respondent Jarosz’ disclosure statement that it ever 
acted merely as an agent. 

Fuithemiore, no witness testified for I’espondent Jarosz Produce Fanns, 
Inc., in this administrative proceeding. Under the settled principle which 
has been followed in many proceedings before this Department'^ and in 


*£?.<?., In re Fanvw, 42 Agile. Dee. 1397 (Sept 21, 1983); In >c Malles Livestock 
Aitction Market, Inc., 42 Agile. Dee. 81, 101-02 (1983), appeal docketed, No. 83-1339 
{7th Cir. Feb. 26, 1983); In re Stamper, 42 Agnc. Dec. 20, 32 u. 4 (1983), appeal docketed, 
No, 83-7063 (9th Cir. Feb. 1, 1983); In re De (Iraaf Dames, Inc , 41 Agile. Dec. 388, 
402-03 (1982), affd. No, 82-1167 (D. N J. Jan. 24, 1983), appeal docketed, No. 83-6098 
{3cl Cir. Peb, 9, 1983); In re King Meal Co., 40 Agile. Dec. 1468, 1507 (1981), affd. No. 
CV 81-6486 (C.D. Cal. Oct, 20, 1982), appeal docketed. No. 82-6029 (9th Cir. Nov. 12, 
1982); In re Great VIestem Packing Co,, 39 Agile. Dec. 1358, 1363-64 (1980), affd, No, 
CV 81-0634 (C.D. Gal. Sept. 30, 1981); In re Purvis, 38 Agric. Dee. 1271, 1276-77 (1979); 

(eont, next page) 
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many judicial proceedings/ I infer that the testimony of respondent 
Jarosz’ officials would have been adverse to respondents. “It is certainly 
a maxim that all evidence is to be weighed according to the proof which 
it was in the power of one side to have produced and in the power oi 
the other to have contradicted.” Lord Mansfield, in Blatck v. Archer, 
Cowp. 66, quoted with approval in Wigmore, Evidence (8d ed. 1940), 
§286. 

The only evidence indicating that respondent Jarosz was an agent in 
the transactions with the onion gi-owere consists of a copy of a complaint 
filed against North American Registrar and Transfer Corporation in a 
Florida State court by 8 of the 11 onion growers involved here, claiming 
damages ft’om North American because of its failure to fulfill its agree- 
ment made with respondent Jarosz. In that State coui’t complaint, the 
growers allege that Jarosz was their “agent” in the transactions with 
North American. 

However, the State court complaint has little weight here because (i) 
the complaint consists merely of unsworn allegations, (ii) one of the 
growers, Edward J. Gerezak, testified without contradiction that the 
growers asked their attorney not to pursue the State coiu’t action against 


(cont.) 

In re Wilcox, 37 Agric. Dec. 1659, 1666-67 (1978); In re Central Ark, Auction Sale, Ine., 
37 Agric. Dee. 670, 686-87 (1977), a/fd, 670 F.2d 724 (8th Cir.), cert, denied, 438 U.S. 
957 (1978); In re Arab Stock Yard, Inc., 37 Agi-ic. Dec. 293, 306, affd mem., 682 F.2d 
39 (6th Cir. 1978); In re Bwrus, 36 Agric. Dee. 1668, 1686-87 (1977), affd per curiam, 
676 P.2d 1258 (8th Cir. 1978); In re DeJong Packing Co., 39 Agric. Dec. 607, 637-38 
(1977), ajfd, 618F.2d 1329 (9th Cir.) (2-1 decision), ee)-l. denied, 449 U.S. 1061 (1980); 
In re Loretz, 36 Agric. Dec. 1087, 1100-01 (1977); In re Livestock Marketers, Inc., 35 
Agric. Dec. 1662, 1668 (1976), afTdper curiam, 668 F.2d 748 (6th Cir. 1977), cert, denied, 
435 U.S. 968 (1978); lure Wkaieg, 35 Agric. Dec. 1619, 1622 (1976); In re Casca, 34 Agi'ic. 
Dec. 1917, 1929-30 (1976); In re Worsleg, 33 Agric. Dec. 1647, 1571-72 (1974); In re 
Trenton Livestock, Inc., 33 Agric. Dec. 499, 614 (1974), effd mem., 510 F.2d 966 (4lh 
Cir. 1976); In re Speight. S3 Agi-ic. Dec. 280, 30(M)1 (1974); In re Sy B. Gaiber & Co., 
31 Agric. Dec, 474, 499 (1972). 

*2 Wigmore, Evidence (3d ed. 1940), §§286-291; United States v. Di RE, 332 U.S. 681, 
(93 (1948); Interstate Circuit v. United States, 306 U.S. 208, 226-27 (1939); Kiiby v. 
’’allmadge, 160 U.S. 379, 383 (1896); Karavos Companta, Etc. v. Atlantiea Export Cor- 
xration, 688 P.2d 1, 9-10 (2d Cir. 1978); International Union v. N.L.R.B., 466 P.2d 
357, 1362-70 (D.C. Cir. 1971); Milbank Mid. Ins. Co. v. Wentz, 362 F,2d 592, 697 (8lh 
!ir. 1965); Cromling v, Pittsburgh & Lake ErieR.R. Co., 327 P.2d 142, 148-49 (3d Cir. 
963); Hoffman v. C.I.R., 298 F,2d 784, 788 (3d Cir, 1962); Illinois Central R.R. Co. v. 
'*aples, 272 F.2d 829, 834-35 (8th Cir. 1959); Neidhoefer v. Automobile Ins. Co. of 
artford. Conn., 182 F,2cl 269, 270-71 (7th Cir. 1960); Bowles v. Lentin, 151 P.2d 616, 
9 (7th Cir.), cert, denied, 327 U.S, 806 (1946); Longini Shoe Mfg. Co. v. Ratcliff, 108 
2d 263, 266-67 (C.C. P.A. 1939); National Labor Relations Bd, v. Remington Rand 
e.. 94 P.2d 862, 867-68 (2d Cir.), cert, denied, 304 U.S. 676 (1938). 
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North American (Tr. 74), and (iii) the State court action may have been 
filed by the gi'owers’ attorney merely as a precautionary measure, out 
of an abundance of caution. 

In any event, the unsworn allegations in the complaint filed on behalf 
of 8 of the 11 growers involved here does not begin to have the weight 
of the debtors’ petition filed by respondent Jarosz in the banltinptcy 
proceeding in which John J. Jarosz stated for Jarosz Produce Farms, 
Inc., under penalty of perjury that all the gi-owers involved in the 
present proceeding were creditors of respondent Jarosz with respect to 
all the transactions involved in this proceeding. 

Respondent Jarosz, having admitted in its banlu’uptcy proceeding that 
all of the produce creditors involved in the administrative complaint in 
this proceeding are its creditors as to all of the transactions referi'ed to 
in the administrative complaint involved here, and having begun making 
payments to all such produce creditors under its plan of reorganization 
approved by the bankruptcy judge, is in no position now to deny that 
it was, prior to the banlo'uptey proceeding, obligated to pay those pro- 
duce creditors for the onions involved in the transactions at issue here. 

11 . 

Respondents contend that the produce creditors have agi’eed to accept 
less than full payment under the banlu'uptcy plan of reorganization. 
Under the plan of reorganization, the produce creditors will receive 
about 63% of their claims over a four-year pei'iod, without interest (63% 
of $213,326,60 = $118,063,10), The remainder of them claims, about 
47%, or $100,263.60, will not be paid at all unless the produce creditors 
recover from the assignment of respondent Jarosz’ cause of action against 
North American. 

However, it has consistently been held that where sellers agi’ee to 
accept partial payment in full satisfaction of their debts, e.j?., because 
of the debtor’s bankruptcy, that does not constitute full payment, and 
does not negate a violation of the Act,^ As stated in In re M. & H. 
Produce Co., 34 Agric. Dec. 700, 738-39 (1976), qffd mem., 649 F.2d 
830 (D.C. Cir.), cert, denied, 434 U.S. 920 (1977): 


re Finer Food Sales Co,, 41 Agric. Dec. 1154, 1163-65(1982), offd, 708 F.2d i 
(D.C. Cii’. 1983); In re Connecticut Celery Co., 40 Agric. Dec. 1131, 1136 (1981); h 
Umted Fruit <£ Vegetable Co., 40 Agi-ic. Dec. 396, 404 (1981), n/Td, 668 F 2d 983 
Cir.). ccrl. denied, 102 S. Ct. 2299 (1982); In re Kqfcsak, 39 Agric. Dec. 683, 685 (II 
aff’d. No. 80-3406 (6lh Cir. Doc. 18, 1981), pmited in 41 Agric. Dec. 88 (19821 
Baltimore Tomato Co., 39 Agi-ic. Deo. 412, 413-14 (1980); In re Hal Merdier P 

(cent, on nej 
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It must be recognized in this respect that the interests of 
pai’ticular shippers who are owed money by an insolvent pur- 
chaser may be antagonistic to the interests of the Dopartinciit 
and the general public. The particular shippers are interested in 
recovering as large a proportion of the amount owed as ])o.ssible. 

It is to their financial advantage to make any agreements nec- 
essary to achieve that result. But the Department has a broader 
interest — viz. , to protect other shippers in future transactiona. 

The primary purpose of a disciplinary order under the Act is to 
deter other potential violators from committing similar violii- 
tions. Hence the term “full payment” in §2 of the Perishable 
Agi’icultural Commodities Act (7 U.S.C. 499b(4)) must be inter- 
preted to mean full payment of the originally agi-eed purchase 
price where the shipper complied fully with all contract levins 
and there is no dispute as to the transaction. A remedial slaliile 
such as the Perishable Agiicultural Commodities Act should be 
liberally construed to achieve the Congi’essional purpose. 

As to agi’eements to extend the time for payment, §2(4) of the Acl 
(7 U.S.C. §499b(4)) requmes that full payment be made “promiJll3',"Tiie 
regulations specify the period in which payment must be made in order 
to comply with that requirement (7 C.P.R. §46.2(aa)). In moat iinsliinces, 
payment must be made within 10 days, but the regulations perinil the 
parties by express agi'eement at the time the contract is made to provide 
for a different payment time. Specifically, the regulations pi’ovide; 
That as an exception to paragi’aphs (aa) (1) through (9) of this 
section, the parties may, by express agreement at the time Iho 
contract is made, provide a diffei’ent time for payment, and if 
they have so agi*eed, then payment within the time provided 
shall constitute “full payment promptly”: Ptryvided fwiher, Thai 
the party claiming the existence of such express agreement as 
to time of payment shall have the burden of pi'oving it.‘' 


(eont.) 

Inc., 37 Agric, Dec. 809, 810 (1978); In i-e Atlantic Produce Co., 36 Agrie. Dec. IWI, 
1633, 1639-40(1976), aj!rri>Mejn.,568F.2d772(4thCir.), rerl. denied, 489 U.S, aiOdWO, 
In re King Midas Packing Co., 34 Agi-ic. Dec. 1879, 188'l-4i7 (1976); In re M. & II 
Produce Co., 34 Agrie. Dec. 700, 733-40 (1976). affd mem , 649 F.2(l 830 (D.C. Cir), 
cert, denied, 434 U.S 920 (1977); In re Marvin Tragash Co., 33 Agric, Dec. 1881, IS''7- 
88^ 1892, 1896, 1899-1900 (1974), affd, 624 F.2d 1265, 1268 (6th Cir, 1976), 

7 C.F.R. §46.2(aa)(9). The regulations were amended to require an ex{)rcR.sngi'CcnH'rit, 
37 Fed, Reg. 14561 (1972), following the decision in In re American KruU /’Ki'i'cyort, 
Inc., 30 Agric. Dec. 1642, 1567-61(1971), holding that an implied agreement was miOIchril 
under the then existing regulations. 
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An agi'eement to provide a different time for payment does not have 
to be writing.’ However, the agi-eement must be reached at the time 
the contract is made, or it is meaningless for regulatory purposes. For 
example, an agreement to extend the time for payment made after the 
payment time has expired does not negate the violation.® 

There is a sound basis for the regulatory requirement that agree- 
ments to extend the time for payment be made at the time the con- 
tract is made. After the buyer has the produce, the parties are no 
longer dealing on equal terms. The seller can no longer refuse to sell; 
the buyer is the only one with options, i.e., he can pay or not pay, 
as agi'eed. Thus the buyer would have an unfair advantage in any ne- 
gotiations on payment tei’ms after delivery. In order to ensure that 
the i>aities deal on equal terns, the regulations prohibit changes after 
the contract is made. 


III. 

Respondent Jarosz has failed to pay for over $100,000 worth of per- 
ishable agricultural commodities. Failure to pay for produce is a very 
serious violation of the Perishable Agricultural Commodities Act which 
results in an order revoking the license of the offender"^ since it is the 
“goal [of the Perishable Agi'icultural Commodities Act] that only finan- 
cially responsible persons should be engaged in the perishable agricul- 


re American Fniit Purveyors, Inc., 30 Agine, Dec. 1542, 1667 (1971). Although the 
rcgiilutions were amended following thus decision, the amended regulations do not require 
a written agreement to delay payment. 7 C.F.R. §46.2(aa)(9). 

**/« re Connecticul Celery Co., 40 Agi’ic. Dec, 1131, 1137-88 (1981); In re American 
Fruit Purveyors, Inc., 38 Agile. Doc. 1372, 1382 (1979), ajPei per curiam, 630 F.2d 370, 
373 (6th Cir. 1980), cert, denied, 460 U.S. 997 (1981); In re M. & H. Produce Co., 34 
Agi le. Dec. 700, 733-40 (1976), affd mem., 649 P.2d 830 (D.C. Cir.), cert, denied, 434 
U.S. 920 (1977). 

In re Melvin Beene Pioduce Co., 41 Agile. Dec. 2422, 2425 (1982), appeal dock 
cled. No. 82-3826 (6th Cir. Dec. 23, 1982); In re Carlton F. Stoive, Ine., 41 Agile. Dec 
1116, 1126 (1982), appeal dismissed, No. 82-4144 (2d Cir. Oct. 13, 1982); In re Wayn 
Cusunano, Inc., 40 Agile. Dec. 1154, 1156-69 (1981), affd, 692 F.2d 1025 (Bth Cir. 1982 
In re Mel's Produce, Inc., 40 Agile. Dee. 792, 793 (1981); In re United Fruit & Vegetc ' 
Co., 40 Agile. Dec. 396, 401-02 (1981), affd, 668 F.2d 983 (8th Cir.), cert, denied, 10’ 

Cl. 2299 (1982); In re Columbus Fruit Co., 40 Agile. Dec. 109, 112 (1981), (#d m, 

No, 81-1446 (D.C. Cir. Jan. 19, 1982), printed in 41 Agric, Dec. 89 (1982); In re Balti 
Tomato Go., 39 Agric. Dec. 412, 414-16(1980); In re Hal Merdler Produce, Inc., 87 
Dee. 809, 811-12 (1978); In re Soil, 35 Agile. Dec, 721, 723, 726 (1976); In re r~‘- 
35 Agile. Dee. 26, 30-36 (1976), affd. No. 76-1613 (9th Cir. Mar. 9, 1977), pi 
Agile. Dec. 467; accord. In re Kafesak, 39 Agile. Dec. 683, 686-87 (1980), afj 
3406 (6th Cir. Dec, 18, 1981), pnnted in 41 Agile. Dec. 88 (1982). 
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tural commodities industry, and it is the policy of this Departmeril 
to impose severe sanctions for serious violations of any of tlie regulalori' 
programs administered by the Department to serve as an effective de- 
teiTent not only to the respondents but also to other potential violators, 
This policy has been followed in all of the Depai'tment's disciplimi^ 
proceedings in recent yeara. 

The basis for the Department’s sanction policy is set forth at great 
length in numerous decisions, e.g., In re Worsley, 33 Agric. Dec. 1547, 
155&-71 (1974), set forth in the Appendix to this decision.” The De- 
partment’s sanction policy is also discussed at length in In re Esposito, 
38 Agi-ic. Dee. 613, 624-65 (1979). 

"Pailui'e to pay violations not only adversely affect the party who ij 
not paid for produce, but such violations have a tendency to snowball. 
‘On occasions, one licensee fails to pay another licensee who is then 


"^Marvin Tragash Co. v. VSDA, 624 P.2d 1266, 1267 (6th Cir. 1976); atcord, Chidse:/ 
V. Guenn, 443 F.2d 684, 688-89 (6th Cir. 1971); Ztvick v. Freemati, 373 F.2d 110, 117 
(2d Cir.), cert, denied, 389 U.S. 836 (1967); In re Melmi Beene Produce Co., 41 Agric. 
Dec. 2422, 2426 (1982), appeal docketed, No. 82-3826 (6th Cir. Dec. 23, 1982); In re Finer 
Foods Sales Co., 41 Apio, Dec. 1164, 1168 (1982), a/fd, 708 F.2d 774 (D.C. Cir. ISSSU; 
In re Conneclicut Celery Co., 40 Agric. Dec. 1131, 1133 (1981); In re Mel's Produce, fnt., 
40 Agiic. Dec. 792, 793 (1981); In re United Fruit Vegetable Co., 40 Agi'lc. Dee. 396, 
402 (1981), affd, 668 F.2d 983 (8th Cir.), cerl. denied, 102 S. Ct. 2299 (1982); In re 
Columbus Fruit Co., 40 Agric. Dec. 109, 112 (1981), ajfd mem., No. 81-1446 (D.C. Cir. 
Jan. 19, 1982), printed in 41 Agi-ic. Dec. 89 (1982). 

Severe sanctions issued pursuant to this policy were sustained, e.g., in In re Collier, 
38 Agric. Dee. 957, 971-72 (1979), ojfd, 624 F.2d 190 (9th Cir. 1980); In }« Gold Bell- 
I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1362-63 (1978), nffd. No. 78-3134 (D. N J. 
May 25, 1979), aJTd mem., 614 F.2d 770 (3d Cir 1980); In re Muehlenlhaler, 37 Agiif. 
Dee. 313, 330-32, 337-62, affd mem., 690 F.2d 340 (8th Cir. 1978); In le Mid-Staiei 
Livestock, Inc., 37 Agric. Dec. 547, 649-61 (1977), affd sub nom Van Wyk v. Bergland, 
570 F.2(l 701 (8th Cir, 1978); In re Cordele Livestock Co,, 36 Agric. Dec. 1114, 1133-34 
(1977), affd mem., 675 F.2d 879 (6th Cir. 1978); In re Lifesiock Marketers, Inc., 36 Agric, 
Dec. 1562, 1561 (1976), qffd per curiam, 668 P.2d 748 (5th Cir. 1977), ceif. denied, 436 
U.S. 968 (1978); In re Catanzaw, 36 Agric. Dec. 26, 31-32 (1976), affd, No. 76-1613 (91h 
Car. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re Maine Potato Growers, Inc., 3J 
Agile. Dee. 773, 796, 801 (1976), affd, 640 P.2d 618 (1st Cir. 1976); In re M. & H. Produce 
Co., 34 Agric. Dec. 700, 760, 762(1976), affdmem., 649 F.2cl 830 (D.C. Cir.), ceri. dewed, 
434 U.S, 920 (1977); In- re Southwest Produce, Inc., 34 Agile. Dee. 160, 171, 178, affd 
per curiam, 524 F.2d 977 (5th Cir. 1976); In re J. Acevedo & Sons, 34 Agric. Dec. 120, 
133, 145-60, affd per curiam, 624 F 2d 977 (6th Cir. 1975); In re Marvin Tragash Co , 
33 Agric. Dec. 1884, 1913-14 (1974), affd, 624 F.2d 1266 (5th Cir. 1975); In re TVenton 
Livestock, Inc., 33 Agric. Dec. 499, 616, 639-60 (1974), affd mem., 510 F.2d 966 (4lh 
Cir. 1975); In re Miller, 33 Agric. Dec. 53, 64-80, affd per curiam, 498 F.2(1 1088, 108S 
(6th Cir. 1974). • jj r 
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unable to pay a third licensee.’ This could have serious repercussions 
to producers^ licensees and consumers/’^^ 

If the violator who fails to pay for produce does not have a license in 
effect, an order is issued finding that the person has engaged in repeated 
or flagi’ant violations of the Act, ' which has the same effect on the 
violator and on persons responsibly connected with the violator as a 
license revocation, 

In the present case, respondent Jarosz’ failure to pay violations in- 
volved a large number of transactions (37), and were, therefore, re- 
floated/^ Also, in view of the large amount of money not paid to shippers 


re Mdvin Beene Produce Co , 41 Agile Dec. 2422, 2426 (19S2), appeal docketed^ 
No. 82-^3826 (6th Cir. Dec. 23, 1982); In te Finer Foods Sales Co., 41 Agric, Dec. 1164, 
1169 (1982), uffd, 708 F.2d 774 (D.C. Cir. 1983); In re Columbus Fruit Co,, 40 Agi4c. 
Dec. 109, 114 (1981), affd mem,, No 81-1446 (D.C, Cir. Jan, 19, 1982), pnnted in 41 
Agi'ic, Dec. 39 (1982); accord. In re Connecticut Celerif Co., 40 Agi'ic. Dec, 1131, 1134 
(1981). Although the Act is primarily to protect producers, it “is also Tor the protection 
of consumers* (H.R. Rep. No, 1196, 84th Cong., Ist Sess., p. 2), inasmuch as increased 
industry costs resulting from failures to pay or otlier unfair practices are ultimately borne 
by consumers. “ In re Catanzaro, 36 Agile. Dec. 26, 33 (1976), affd, No. 76-1613 (9th 
Cir. Mar, 9, 1977), pnnted in 36 Agile, Dec. 467. 

In re Melvin Beene Produce Co., 41 Agric, Dec. 2422, 2426 (1982), appeal 
docketed^ No. 82-3826 (6th Cir, Dec, 23, 1982); In re Finer Foods Sales Co., 41 Agric. 
Dec. 1164, 1168-92 (1982), ajfd, 708 F.2d 774 (D.C. Cir. lOSl); In re V.P.C., Inc., 41 
Agric. Dee. 784, 748 (1982); In re Connecticut Celery Co., 40 Agile. Dec. 1131, 1133^4, 
1151 (1981); In re C,B, Foods, Inc., 40 Agnc. Dec. 961, 968-71 (1981), affd mem,, 681 
F.2cl 804 (3d Cir. 1982), cert, denied, 103 S. Ct. 70 (1982); In re Kafesak, 39 Agiuc. Dec. 
683, 686^7 (1980), affd, No, 8(M140G (6th Cir, Dec, 18, 1981), printed in 41 Agi’ic. Dec. 

88 (1982); In re John II Norman Sows Distnb Co,, 37 Agi’ic. Dec. 705, 714-21 (1978); 
Di re Pappas Pwdiice, Inc., 36 Agric. Dec. 681, 694-96 (1977); In re AtlanUc Produce 
Co., 35 Agric. Dec. 1631, 1633, 1643-^15 (1976), aJfd vicrn,, 668 F.2d 772 (4th Cir,), cert, 
denied, 439 U.S. 819 (1978); In re King Midcis Packing Co,, 34 Aginc, Dec, 1879, 1885- 

89 (1976); In re M. II, Produce Co., 34 Agric. Dec. 700, 748-52 (1976). affd mem., 549 
F.2d 830 (D.C. Cir.), cert, denied, 434 U.S. 920 (1977); In re Marmn Tmgash Co., 33 
Agric. Dec, 1884, 1896-1914 (1974), ajfd, 524 F.2d 1256 (6th Cir. 1975); In re Geoiye 
Steinberg & Son, Inc,, 32 Agric. Dec. 236, 253, 266-70 (1973), affd, 491 F.2d 988 (2d 
Cir.)> cert, denied, 419 U.S. 830 (1974). 

re V.P.C., Inc., 41 Agile, Dec. 734, 748^9 (1982); In le Connecticut Celery Co,, 
40 Agi'ie. Dec. 1131, 1151-62 (1981); In re John H. Norman <fe Sons Distinb. Co,, 37 
Agile. Dec, 706, 714-15 (1978); In re M. & II Produce Co., 34 Agi’ic, Dec. 700, 760-61 
(1976), affd mem,, 649 F.2d aso (D.C. Cir. 1977), cert, denied, 434 U.S, 920 (1977). 

'^Reese Sates Co. v. Hardin, 458 F.2(l 183, 187 (9th Cir. 1972); Zwick v. Freeman, 373 
F.2<1 no, 116 (2d Cir.), cert denied, 389 U.S. 835 (1967); Eastern Produce Co, v. Benson, 
278 F.2d COG, 610 n, 6 (3d Cir. 1960); In re United Fmif & Vegetable Co,, 40 Agi’ic. Dec. 
396, 403 (1981), affd, 668 F.2d 983 (8th Cir.), cert, denied, 102 S. Ct. 2299 (1982); In re 
Atlantic Pwduce Co., 36 Agric. Dec. 1631, 1640 (1976), affd mem,, 668 F.2cl 772 (4th 

(cont. on next page) 
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(over $100,000), and the number of transactions, the violations \reiv 
flagrant."’ The violations were also wilful, as that term is used in the 
Administrative Procedure Act (5 U.S.C. 5558(c)). In re Shatkin, cH 
Agi-ic. Dec. 296, 297-314 (1975). 

Respondents argue that the failures to pay by respondent Jarosa were 
caused by the failure of North American Registrar and Transfer Ccr- 
poration to comply with its agreement with Jarosz. But it has repeatedly 
been held under the Act that all excuses, including bankru])tcy, are 
routinely rejected in determining whether payment violations occurred 
or whether violations were wilful, since “the Act calls for paymeat- 
not excuses.”’’ 


(cont.) 

Cii'.), cert, denied, 439 U.S. 819 (1978); accord, In re Finer Foods Sales Co., 41 Agnr. 
Dee. 1154, 1169 (1982), a/Cd, 708 P.2(l 774 (D.C. Cir. 1983); In re Carlton F. Staice, lr< , 

41 Agile. Dec. 1116, 1127 (1982), appeal dismissed, No. 82-4144 (2cl Cir. Oct. 13, ISbS'; 
In re V.P.C., Inc., 41 Agile. Dec. 734, 743 (1982); In re Wayne Cnstmano, Inc., 40 
Dec. 1154, 116l>-67 (1981), affd, 692 F.2d 1026 (6th Cir. 1982); In re Conncctieut Celtr^ 
Co., 40 Agile. Dec. 1131, 1136 (1981); Dn'eCotemhKsFml Co., 40 Agile. Dec. 109,111 
(1981), af/’d mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), pnnted in 41 Agile. Dec. 49 
(1982); In re M. & H. Produce Co., 34 Agric. Dec. 700, 748 (1976), affd mem., &19 F.M 
830 (D.C. Cir.), cert, denied, 434 U.S. 920 (1977). 

‘“/Iccsc Sales Co. v. Hardin, 468 F.2d 183, 187 (9tli Cir. 1972); In re Melvin Btm 
Pioduce Co., 41 Agile. Dec. 2422, 2427 (1982), appeal docketed. No. 82-3826 (6tliC». 
Dec. 23, 1982); In re Finer Foods Sales Co., 41 Agile. Dec. 1164, 1169-70 (1982), ajjt'd, 
708 F.2d 774 (D.C. Cir. 1983); In re V.P C., Inr., 41 Agric. Dec. 734, 743 (1982); In tt 
CarltonF. Stowe, Inc., 41 Agile. Dec. 1116, 1127-28 (1982), appeal dismissed, No.S- 
4144 (2d Cir. Oct, 13, 1982); In re Wayne Cusimano, Inc., 40 Agile. Dec. 1164, 1166-5? 
(1981), qffd, 692 F.2(i 1026 (6tli Cir. 1982); In re Conneclicut Celery Co., 40 Agile. Det. 
1131, 1136 (1931); In re United Fruit & Vegetable Co., 40 Agric. Dec. 306, 403 (19SIV 
affd, 668 F.2d 988 (8th Cir.), cert, denied, 102 S. Ct. 2299 (1982); In re Columbus Fruit 
Co., 40 Agric. Dec, 109, 112-13 (1981), affdmem.. No, 81-1446 (D.C. Cir. Jnn, 19, 1SS2!, 
pnnted in 41 Agric. Dec. 89 (1982); In re John H. Norman iC Sons Disirib. Co., 37 Agric. 
Dec. 706, 709-14 (1978); In re Catamaro, 36 Agile. Dec. 26, 31 (1976), affd. No. 76-16H 
(9th Cir. Mar, 9, 1977), pnnted in 36 Agile. Dec, 467; In re M. & II. Produce Co., 31 
Agile, Dec. 700, 747 (1976), affd mem., 549 F.2d 830 (D.C. Cir.), cert, denied, 434 tJ.S, 
920 (1977). 

re OUverio, Jackson, Oliverio, Inc., 42 Agile. Dec. 1161 (Aug. 31, 1983) (not 
payment because another firm failed to pay respondent $248,806.66); In re Bananas, hi , 

42 Agile. Dee. 688 (Mar. 25, 1983) (non-paimient because of a major customer’s insoIvcHC), 
the failure of other debtors to pay respondent, and increased operating costs); In re Melm 
Beene Produce Co., 41 Agrie. Dec. 2422, 2428, 2442-44 (1982) (non-payment heeauEC of 
bankruptcy), appeal docketed, No. 82-3826 (6th Cir, Dec. 23, 1982); In re Finer Foodi 
Sales Co., 41 Agile. Dec. 1154, 1171 (1982) (non-payment because of bankruptcy), affd, 
708 F.2d 774 (D.C. Cir. 1983); in re Carlton F. Stowe, Inc., 41 Agric. Dec. 1116, 112S 
( 1982) (non-payment because of bankruptcy of another firm owing respondent $776,469.23), 
appeal dismissed. No. 82-4144 (2d Cir. Oct. 18, 1982); In re V.P.C., Inc., 41 Agile. Dec. 

(cont, on next paje) 
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As in the case of failure to make full payment, excuses as to why 
payment could not be made^jiromptly are ignored since ^*the Act calls 
for payment— not excuses.”^ 

In affirming the Judicial Officer's decision involving conclusions iden- 
tical to those involved in the disciplinary proceeding here, the court 
held in Finer Foods Sales Co, v. Blocky 708 F.2d 774, 781-82 (D.C, Cir. 
1983): 

The petitioner argues that the Judicial Officer improperly 
refused to consider various “mitigating factors” that, according 


(eonto 

734, 746-47 (1982) (non-payment because of financial difficulties); ht re Connecticut Celery 
Co, , 40 Agric. Dec. 1131, 1138-40 (1981) (non-payment because respondent suddenly and 
unexpectedly lost a major sales account); In re United Fruit & Vegetable Co„ 40 Agric. 
Dec. 396, 404 (1981) (non-payment because of financial difficulties), affd, 668 F, 2d 983 
(8th CirJ, cert, denied, 102 S. Ct, 2299 (1982); In re Columbus Fntit Co., 40 Agile. Dec. 
109j 113 (1981) (non-payment because respondent lost a major sales account and a large 
supplier changed its course of dealing with I’espondent, demanding cash on delivery), aff^d 
mem.. No. 81-1446 (D.C, Cir, Jan, 19, 1982), printed lu 41 Agi*ic, Dec. 89 (1982); In re 
Kafesak, 39 Aginc. Dec. 683 , 686-86 (1980) (non-payment because of strike and failure of 
others to pay respondent), q^d, No 80-3406 (6th Cir. Dec. 18, 1981), pnnted in 41 Agric. 
Dec. 88 (1982); In re John H. Noman ife Sons Disirib Co„ 37 Agile. Dec. 705, 709-14 
(1978) (non-payment because of failure of others to pay respondent); In re Catanzaro, 36 
Agric. Dec. 26, 31 (1976) (non-payment because of railroad strike), affd. No. 76-1613 (9th 
Cir. Mar. 9, 1977), pnnted in 36 Aginc. Dec. 467; In re Geo'ige Sieinbog & Son, Inc,, 32 
Agric. Dec. 236, 266-68 (1973) (non-jiayment because of financial difficulties), affd, 491 
r.2d 988 (2d Cir,), cert, denied, 419 U.S, 830 (1974); accord, In re Wayne Cusimano, 
Inc., 49 Agric. Dec. 1164, 1157 (1981) (non-payment because of financial difficulties, in- 
cluding difficulty in collecting from others), affd, 692 F.2d 1026 (6th Cir. 1982); In re 
CM, Foods, Inc,, 40 Agi-ic. Dec. 961 (1981) (non-payment because respondent lost a or 
sales account and three large suppliers would no longer extend credit), effd mem., 681 
P.2d 804 {3d Cir. 1982), cert, denied, 103 S. Ct. 70 (1982); In re Atlantic Produce Co., 
35 Agric. Dec. 1631, 1632-33, 164 1-42 (1976) (non-payment because of financial difficulties), 
affd mem., 668 P,2d 772 (4th Cir.), cert, denied, 439 U.S. 819 (1978); In re SoU, 35 Agric. 
Dec. 721, 723-24 (1976) (non-payment because of bankruptcy of another firm oNving re- 
spondent over $130,000.00); In re King Midas Packing Co., 34 Agi'ic. Dec. 1879, 1883, 
1885 (1976) (non-payment because of financial difficulties); In re Bailey Produce Co., 8 
Agric* Dec, 1403, 1406 (1949) (non-payment because of financial difficulties); hire Josie 
CoJienCo., 3 Agric. Dec. 1013, 1015(1944) (non-payment because of financial difficulties). 

re V.P.C., Inc., 41 Agiuc, Dec. 734, 746-47 (1982) (delayed payment because of 
financial difficulties); In re Con 7 iecticul Celery Co., 40 Agric. Dec. 1131, 1139-40 (1981); 
In rcL, R, Morris Produce Exek., Inc,, 37 Agi4c. Dec. 1112, 1120 (1078) (delayed payment 
because of financial difficulties resulting from weather conditions and withdrawal from 
business of a brother); In re Southivest Produce, Inc,, 34 Agi’ic. Dec. 160, 167-68 (delayed 
payment because of financial difficulties resulting ft*om inexperience, overbuying and credit 
sales), affd per curiam, 524 F,2d 977 (6th Cir, 1976); In ?'c J, Acevedo & Sons, 34 Agi'ic. 
120, 130^1 (delayed payment because of uncollectable accounts), off d per curiam, 624 
F.2d 977 (6th Cir. 1976). 
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to it, should have been viewed as excusing its failuiv It) pay 
its debts. These include the allegedly relatively small amount 
the petitioner owed, the absence of previous violaUtms by Uie 
petitioner, and the lack of “devious or dishonest praclu-tw by 
the petitioner.” In refusing to consider these factors, the Ju- 
dicial Officer pointed out that “it has repeatedly been hold imdcr 
the Act that all excuses are routinely I’ejocted in dGlorminuig 
whether payment violations occtuTed or whether violaLions u oiv 
wilful since ‘the Act calls for payment — ^not excuses/” Quofiuy 
In re Kafcsak, 39 Agi-ic. Dec. 683, 686 (1980). See alan In rr 
Carlton F. Stowe, Inc., 41 Agi’ic. Dec. 1116, 1129 (1982). 

The Judicial Officer properly interpreted the Act, Socliou 
2(4), 7 U.S.C. §499b(4) (1976), is unequivocal. It makes it un- 
lawful for a licensee to “fail or to refuse . . . to . . . mulct' full 
payment promptly.” As Congi'ess noted in amendiuf? tins Act 
in 1956, “The Perishable Agi'icultural Commodities Act is lul- 
mittedly and intentionally a ‘tough’ law.” S.Rep No. 2507, 84lh 
Cong.,2dSess. (citing? H.Rep. No. 1196, 84th Cong., lalSos.4.), 
reprinted in 1956 U.S. Code Cong. & Ad. News 3699, 3701. Tlie 
Secretary explained the reason for this strict requirement irt 
In re Columbus Fruit Co., 40 Agile. Dec. 109, 114 (1981), q/Jf’d 
mem. 41 Agile. Dec. 89 (D.C. Cir. No. 81-1446, Jan. 19, 1982): 

Failure to pay violations not only adversely affect 
the party who is not paid for produce, but such vio- 
lations have a tendency to snowball. "On occasions, 
one licensee fails to pay another licensee who is then 
unable to pay a third licensee. ” This could have serious 
repercussions to producers, licensees and consumers. 

Quoting In re John H.Noi'ma7i& Sons Distnb. Co., 37 Agile. 
Dec. 705, 720 (1978). 

In sum, the “goal of the [Perishable Agricultural] Commod- 
ities Act [is] that only financially responsible persons slioiilrt 
be engaged in the businesses subject to the Act.” IHwic/c v. 
Freeman, 373 F.2d 110, 117 (2d Cir.), ceH. denied, 389 l/.H. 
835, 88 S. Ct. 43, 19 L.Ed.2d 96 (1967) quoted in Mdvvhi 7’jvt- 
gash Co. v. United States Dep’t ofAgric., 524 F,2cl 1255, 1257 
(5th Cir. 1975). 

The strict policy of the Secretaiy that all excuses for non- 
payment are disregarded furthers this goal. Under the Act u 
licensee is required to conduct his business in a manner that 
insure.s that he pays his bills fully and promptly. If he fails to 
( o so, he violates the Act. For this reason, alleged mitigating 
circumstances are irrelevant. 

The reasons why all excuses are rejected in payment violation cas 
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under the Perishable Agi’icultural Commodities Act, and why they are 
not I'egarded as mitigating circumstances, are set forth in In re Esposito, 
38 Agi'ic. Dec. 613, 632-40 (1979). In that case it is stated, inter alia 
(38 Agi'ic. Dec. at 635-40): 

Most of the cases cited by Judge Weber in support of his 
view that mitigating circumstances are improperly disregarded 
are cases involving failure to pay for produce under the Per- 
ishable Agricultural Commodities Act. It is true that under 
that regulatory progi'am, excuses as to why payment was not 
made (usually because someone else failed to pay the violator) 
are disregarded in determining the sanction. But that is be- 
cause of the statutory provisions and the nature and history of 
that particular regulatory program. 

The Perishable Agricultural Commodities Act makes it un- 
lawful to "fail or refuse truly and correctly to account and make 
full payment promptly” (7 U.S.C. 499b(4)). It provides for the 
automatic suspension of a license if a firm fails to pay a repa- 
ration award or is discharged as a bankrupt (7 U.S.C. 499g(d), 
499d(a)).’^ [Footnote 7 states: "The Act was amended effective 
October 1, 1979, to authorize the Secretary to continue a license 
in effect after a discharge in bankruptcy (92 Stat. 2649, 2673).”! 

The Perishable Agricultural Commodities Act was enacted 
at the request of the regulated industry. It is the only regu- 
latory progi'am administered by the Department paid for by 
the regulated Industry through license fees. Payment violations 
are the very heart of the regulatory program. The industry 
desires and supports a toughmincled administration of the Act 
which requires full payment irrespective of the reasons for non- 
payment. 

The reason for the Department’s position as to this Act was 
stated as follows in In re J. H. Hoi'tnan & Sons Distnbuting 
Co., 37 Agi- Dec 705, 715-716, 719-720 (1978): 

Unfortunately for Mr. Norman, he chose to engage 
in business in the regulated agricultural marketing 
system, which is probably the only field in which in- 
ability to pay one’s bills is unlawful (or even dishon- 
orable). Debtor’s prisons are archaic; banlu'uptcy has 
lost its stigma; but the failure to pay for fruits and 
vegetables in commerce is unlawftil (7 U.S.C. 499b(4)). 

Special laws have been enacted relating to the ag- 
ricultural marketing system because “a sound, effi- 
cient and privately operated system for distributing 
and marketing agricultural products is essential to a 
prosperous agriculture and is indispensable to the 
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maintenance of full employment and to the welfare, 
prosperity, and health of the Nation” (7 U.S.C. 1621). 

The failure by produce marketing firms to pay for 
produce would have a tendency to increase overall 
marketing costs which, ultimately, would be reflected 
in lower farm prices, higher consumer prices, or both. 
This would be contrary to the expressed purpose of 
Congi’ess to provide for “an integrated administration 
of all laws enacted by Congress to aid the distribution 
of agricultural products through research, market aids 
and services, and regulatory activities, to the end that 
marketing methods and facilities may be improved, 
that distribution costs may be reduced and the price 
spread between the producer and consumer may be 
narrowed” (7 U.S.C. 1621), 

The need for a severe sanction in cases of this nature 
was explained in In re Sam Leo Catanzaro, supra, 36 
Agi’. Dec. 26, 32-36 (1976), affu’med sub nom. Catan- 
zaro v. United States and Butz, No. 76-1613 (C.A. 
9), decided March 9, 1977 (36 Agi'. Dec. 467), as follows 
(see, also, Tr. 19-70): 

The severe sanction imposed in this case 
for the respondent’s serious, repeated and 
flagi’ant violations of the Act is consistent 
with the Congressional purpose in enacting 
the statute. “The Perishable Agi'icultural 
Commodities Act is admittedly and inten- 
tionally a ‘tough’ law” (H.R. Rep. No. 1196, 

84th (iong., 1st Sess., p. 2). “The law has 
fostered an admirable degree of dependabil- 
ity and fairness in this industi’y'^‘’'''‘.**'’‘In spite 
of the strictness of some of the provisions of 
the law, the act and its administration by the 
Department of Agi’iculture have won the al- 
most unanimous approval of this important 
food distributing industry and now have its 
virtually undivided support” (ibid.)}^ 


Accord, S. Rep. No. 2507, S-lth Cong., 2d Sess. 3^ (1956); United States v. WiHian 
B. Mandell Co., 242 F. Supp. 873, 875 (E.D. Pa, 1965); hi re Cohimbns Fruit Co., 
Agi-ic. Dec. 109, 113-14 (1981), affd mem.. No. 81-1446 (D.C. Cir. Jan. 19, 1982), prinfe 
in 41 Agi'ic, Dec, 89 (1982), 
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In Birlcenfield v. United States, 369 F.2d 
491, 494 (C.A. 3), the Court stated: 

The object of the Act is to sup- 
press unfair and fraudulent prac- 
tices in the industry. Enacted in 
1930, the Act is regarded today as 
one of the government’s most suc- 
cessful regulatoiy progi'ams, and the 
Act has received enthusiastic sup- 
port from members of the regulated 
industry,^” 

The “goal of the [Perishable Agricultural] 
Commodities Act [is] that only financially re- 
sponsible persons should be engaged in the 
businesses subject to the Act.” Mai'vin Tra- 
gash Co. v. United States Dept, of Agr. [624] 
F,2d [1256] (C.A. 5), No. 75-1481, decided 
December 24, 1975. The purpose of the Act 
was stated in Zivick v. Freeman, 373 F.2d 
110, 116 (C.A. 2), certiorari denied, 389 U.S. 
836, as follows: 

The Perishable Agiucultural Com- 
modities Act is designed to protect 
the producers of perishable agi’icul- 
tural products who in many in- 
stances must send their products to 
a buyer or commission merchant who 
is thousands of miles away. It was 
enacted to provide a measure of con- 
trol over a branch of industry which 
is almost exclusively in interstate 
commerce, is highly competitive, and 
presents many opportunities for 


“’ll! a Congi'essionsil report as to a 1962 amendment to the Act, it is stated (H.R. Re) 
No. 16>IG, 87th Cong., 2d Sess. 3 (1962)): “Testimony of the shippers, brokers, wholesaler 
and other elements of the trade in ft'esh and frozen fruits and vegetables who have b?' 
operating under this act is enthusiastically and almost unanimously in its support. It I 
brought a high degree of stability and responsibility to an industry which had frequen 
been beset by instability and irresponsibility. It is regarded as one of our most success 
regulatory progi'ams.” Accord: Birkenjield v. United States, 369 F.2d 491, 494 (3d C 
1966); In re Columbus Fruit Co., 40 Agric. Dee. 109, 114 (1981), afTd mem.. No. i 
1446 (D.C. Cir. Jan. 19, 1982), printed in 41 Agric. Dec. 89 (1982). 
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sharp practice and irresponsible 
business conduct. H. Kept. No, 1196, 

84th Cong. 1st Sess. 2 (1956). 

% + f 

Revocation of respondent’s license, in view 
of his repeated and flagi’ant violations of the 
Act, is not only authorized by the Act (7 
U,S.C, 499h(a)) [footnote omitted], but is also 
consistent with other provisions of the Act, 
which are not applicable here. . . . Similarly, 
if a licensee fails to pay a reparation order 
under the Act, his license is automatically 
suspended until the reparation order is paid, 
irrespective of whether he is unable to pay 
because of circumstances beyond his control 
(7 U.S.C. 499g(d)). 

)■ |! Il- 

If a licensee is going to extend credit to its pur- 
chasers in this regulated industry, it must be ade- 
quately capitalized to be able to sustain any losses that 
result. If losses occur which jeopardize a licensee’s 
ability to meet its obligations, it must immediately 
obtain more capital, or suffer the consequences if vio- 
lations occur, in this regulated industry, the risk of 
loss should be taken by the banking community, whose 
business it is to supply risk capital, or by stoclchoiders 
or other nsk takers. Other licensees engaged in busi- 
ness in this vital agi'icultural marketing system should 
not be subjected to the risk resulting from respond- 
ent’s undercapitalization or bad debt experience. 

The peculiar vulnerability of producers of perishable agi'i- 
cultural commodities and livestock, and the importance of the 
Department’s regulatory progi-ams to assure payment for these 
commodities, were again recognized by Congi’ess in the recent 
Banla’uptcy Act amendments, in which it is provided (92 Stat. 
2549, 2693): 

§525. Protection against discriminatory treatment 
Except as provided in Perishable Agiicultural Com- 
modities Act, 1930 (7 U.S.C. 499a-499s), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 181-229), and 
section 1 of the Act entitled “An Act making appro- 
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priations for the Department of Agi'iculture for the 
fiscal year ending June 30, 1944, and for other pur- 
poses,” approved July 12, 1943 (57 Stat. 422; 7 U.S.C. 
204),” a governmental unit may not deny, revoke, sus- 
pend, or refuse to renew a license, permit, charter, 
franchise, or other similar gi'ant to, condition such a 
grant to, discriminate with respect to such a gi’ant 
against, deny employment to, terminate the employ- 
ment of, or discriminate with respect to employment 
against, a person that is or has been a debtor under 
this title or a banlmipt or a debtor under the Bank- 
ruptcy Act, or another person with whom such bank- 
rupt or debtor has been associated, solely because 
such bankrupt or debtor is or has been a debtor under 
this title or a bankrupt or debtor under the Bank- 
ruptcy Act, has been insolvent before the commence- 
ment of the case under this title, or during the case 
but before the debtor is granted or denied a discharge, 
or has not paid a debt that is dischargeable in the case 
under this title or that was discharged under the 
Bankruptcy Act. 

Congi'essmen Foley, Chairman of the House Agi’iculture 
Committee, explained the need for the foregoing special pro- 
visions applicable to the Perishable Agi’ieultural Commodities 
Act and the Packers and Stockyards Act as follows (Proceed- 
ings and Debates of the 95th Cong., 1st Sess., Vol. 19, pp. H 
117G1-H 11762 (October 28, 1977) [, now 123 Cong. Rec. 35671- 
72 (1977)]): 

Under the Packers and Stockyards Act and the act 
of July 12, 1943, persons purchasing livestock in com- 
merce are required to conduct their businesses in a 
financially responsible manner, and market agencies 
and dealers are required to have a bond and to 
pay for all livestock pui’chased. The licenses of market 
agencies and dealers may be suspended if they become 
insolvent. Packers may be ordered to cease and desist 
from failing to pay for livestock and packei’s who be- 
come insolvent may be ordered to cease and desist 
from operating except under such conditions as the 
Secretary may impose. 


''This is an Act supplementing the Packers and Stockyards Act. 
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Under the Perishable Agiicultui'al Commodities Act, 
commission mei'chants, dealers, and brokei*s are re- 
quired to be licensed and to account and pay promptly 
for all commodities purchased. Failure to pay can re- 
sult in suspension of a license, and flagrant and re- 
peated failure may result in revocation of a license. 
Licensees may in certain circumstances be required 
by the Secretary to post a bond as evidence of financial 
responsibility. And the Secretary may refuse to issue 
licenses to persons who have violated the act or have 
been convicted of a felony. 

The Committee on Agi’iculture has no quarrel with 
the “fresh-start” philosophy underlying this bill. How- 
ever, that philosophy is not new and has heretofore 
been one of the principal purposes of the bankruptcy 
laws. Because of the peculiar vulnerability of produc- 
ers of perishable agi’icultural commodities and live- 
stock, Congress has seen fit, notwithstanding this 
philosophy, to enact and from time to time amend the 
Perishable Agricultural Commodities Act, the Pack- 
ers and Stockyai'ds Act, and the Act of July 12, 1943. 

The Committee on Agriculture conducted oversight 
hearings on the PACA pi*ogram twice in the 94th Con- 
gress and found that the progi-am is generally oper- 
ating well and serving its purpose in protecting the 
producers of perishable agi'icultural commodities and 
the public. Last year, after extensive hearings, Con- 
gi’ess enacted Public Law 94-410 which made exten- 
sive amendments to the Packers and Stockyards Act 
and the act of July 12, 1943, to assit the Secretary to 
prevent recurrence of the catastrophic losses to live- 
stock producers which attended the bankruptcie.s of 
several laz*ge packers in the past few years. Both of 
these progi'ams must be continued if this Nation is to 
continue to have a ready source of nutritious food at 
prices which are reasonable to both the producer and 
the consumer. 

Considering all of the circumstances, there is a sound basis 
for the Department’s position that excuses as to why payment 
was not made should not be regarded as a mitigating circum- 
stance where there ai’e serious payment violations. Although 
the Department’s approach to enforcing the Perishable Agri- 
cultural Commodities Act appeai-s harsh, it many cases it is 
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not as harsh as it would seem. For example, many persons 
who suffer a financial loss or otherwise become in a precarious 
financial position continue to operate for many months and even 
increase their business substantially, without obtaining new 
capital, thereby subjecting many persons who sell produce to 
them to the risk of financial loss. Such conduct has repeatedly 
been characterized as “flagi’ant.” See In re John H. Nomian 
& So7i Distnbnting Co., 37 Agr. Dec. 705, 713 (1978); In re 
Atlantic Produce Co., 35 Agr. Dec. 1631, 1640-1641 (1976), 
[affd 7nem., 568 P.2d 772 (4th Cir.), ceH. denied, 439 U.S. 819 
(1978); In re Saw Leo Catanzaro, 35 Agr. Dec. 26, 31 (1976), 
affii'tned sub nom. Catanzai'o v. Uiiited States and Butz, No. 
76-1613 (C.A. 9), decided March 9, 1977 (36 Agi*. Dec. 467); 
In re M. & H. Produce Co., 34 Agr. Dec. 700, 747 (1975), [affd 
mem., 649 P.2d 830 (D.C. Cir.), cert, denied, 434 U.S. 920 
(1977)]; In re George Steinberg c?: Sons, 32 Agi-. Dec. 236, 243- 
244 (1973), affii'med sub nom. George Steinberg <& Sons, Ittc. 
V. Butz, 491 P.2d 988 (C.A. 2), cei-tiorari denied, 419 U.S. 830. 

As stated in Zvdck v. Free7nan, 373 F.2d 110, 115, (C.A. 2), 
certiorari denied, 389 U.S. 835— 

it is inconceivable that petitioner’s were unaware of 
their financial condition and unaware that every ad- 
ditional transaction they entered into was likely to 
result in another violation of the Commodities Act. It 
would be hard to imagine clearer examples of “fla- 
grant” violations of the statute than were exemplified 
by petitioners’ conduct. 

In addition, many Anns which expei’ience losses that 
result in their ultimate failure to pay experience such 
losses because they were not sufficiently cautious in 
extending credit. See, e.g.. In re J. H. Norman & 

Sons Distributing Co., 37 Agi'. Dec. 705, 708-709 (1978). 

But even where the failure to receive payment could 
not have been reasonably foreseen, and the firm im- 
mediately discontinues business (being unable to pay 
ail of its creditors), if “a licensee is going to extend 
credit to its purchasers in this regulated industry, it 
must be adequately capitalized to be able to sustain 
any losses that result.” hi re J. H. Noiman & Sons 
Distributing Co., 37 Agi’. Dec. 705, 719 (1978), 

Undoubtedly there have been some cases where the 
policy under the Perishable Agi’icultural Commodities 
Act has been “harsh,” but “occasional hardship to the 
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individual is a consideration outweighed by the de- 
clared policy of Congi’ess. Zwick v. Freeman, supra, 

373 F.2d at 118. See, also, United States v. Dotter- 
toeich, 320 U.S. 277, 284-285; Callaghan v. Recou- 
shniction Finance Cmp., 297 U.S. 464, 468; Dah'y men's 
League Cooperative Ass’n. v. Brannan, 173 F.2d 57, 

66 (C.A. 2), certiorari denied, 338 U.S. 825; General 
Ice Cream Corp. v. Benson, 113 F. Supp. 107, 108 
(N.D. N.Y.), afflnned, p^ curiam, 217, F.2d 646 (C.A. 

2).’* In re George Steinberg & Son, 32 Agi’. Dec. 236, 

248 (1973), affirmed sub nom. George Steinberg & Son, 

Inc. V. Butz, 491 P.2d 988 (C.A. 2), certiorari denied, 

419 U.S. 830. 

Accordingly, unless there are decisive considerations relating to re- 
spondent Jarosz’ banlu’uptcy that compel a contrary conclusion, re- 
spondent Jarosz’ license should be revoked for the repeated and flagrant 
violations found here. 


IV. 

Respondents contend that respondent Jarosz’ license cannot be revoked 
because the Secretary did not make a determination, under §4(a) of (he 
Act (7 U.S.C. §499d(a) (1979 Supp.)), as to whether the circumstances 
of respondent’s banki’uptcy did not warrant automatic termination of 
its license under §4(a). Section 4(a) of the Act, as amended by the 
Bankruptcy Reform Act of 1978, provides (7 U.S.C. §499d(a) (1979 
Supp.)): 

That the license of any licensee shall terminate upon said li- 
censee, or in case of the licensee is a pai’tnership, any partner, 
being discharged as a bankrupt, unless the Secretary finds upon 
examination of the cmcumstances of such banla’uptcy, which 
he shall examine if requested to do so by said licensee, that 
such circumstances do not warrant such termination. (Empha- 
sis added.) 

The short answer to this contention is that respondent Jarosz failed 
to make a request that the Secretary examine the circumstances ofils 
banki’uptcy (Finding 11). However, the better answer to the contention 
is that the Secretary has taken no action I’elating to respondents under 
§4(a) of the Act and, therefore, §4(a) is irrelevant. 

The Secretary’s power to revoke a license, which is being exercised 
here, is in §8(a) of the Act, which was not amended by the 1978 Bank- 
ruptcy law. Section 8(a), which is the section involved in the present 
proceeding, provides (7 U.S.C. §499h(a)); 

Whenever (a) the Secretary determines, as provided in sec- 
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tion 499f of this title, that any commission merchant, dealer, 
or broker has violated any of the provisions of section 499b of 
this title, or (b) any commission merchant, dealer, or broker 
has been found quilty in a Federal court of having violated 
section 499n(b) of this title, the Secretary may publish the facts 
and circumstances of such violation and/or, by order, suspend 
the license of such offender for a period not to exceed ninety 
days, except that, if the violation is flagrant or repeated, the 
Secretary may, by order, revoke the license of the offender. 

There is nothing in the Act or its legislative history to suggest that 
the Secretary’s power to revoke a license for a flagi'ant and repeated 
violation can only be exercised, in the case of a banlo’upt, if the Secretary 
has first complied with the banki’upt’s request under §4(a) for a deter- 
mination as to whether the ch’cumstances of his banki’uptcy do not 
vvaiTant the automatic termination of his license under that section. 
Accordingly, there is no basis for engaging in “judicial legislation” by 
wi'iting into the Act a condition which Congi’ess did not sec fit to enact. 

In addition, there is nothing in the 1978 Banki’uptcy law or its leg- 
islative history to indicate that the exercise of the Secretary's discretion 
under §4(a) as to automatic license termination is a condition precedent 
to the exercise of his power to revoke a license for flagi'ant and repeated 
violations of the Perishable Agricultural Commodities Act under §8(a) 
of that Act. As shown above, pages 25-27, in the quotation from the 
Esposito case, in the 1978 Banlo’uptcy law, Congress specifically ex- 
empted two regulatory programs — the Perishable Agricultural Com- 
modities Act and the Packers and Stockyards Act— from the provisions 
of §626 of the Banki’uptcy law (11 U.S.C. §526 (1979 Supp.)) that oth- 
erwise would have prevented the revocation of a license because of 
banki'uptcy or the failure to pay a debt dischargeable under the Bank- 
ruptcy law. 

Section 626 of the 1978 Bankruptcy law was enacted to codify Perez 
V. Campbell, 402 U.S. 637 (1971), which held that a State would frustrate 
the Congressional policy of a fresh stai’t for a debtor if it were permitted 
to refuse to renew a drivers license because a tort judgment resulting 
from an automobile accident had been unpaid as a result of a discharge 
in bankruptcy. Section 525 of the 1978 Banlu’uptcy law extends the Perez 
holding to both state and federal governmental agencies. The legislative 
history of the 1978 Banlo’uptcy law states that §626 codifies the result 
ot Perez (S. Rep. No. 95-989, 96th Cong., 2d Sess. 81 (1978); H.R. Rep 
No. 95-696, 96th Cong., 1st Sess. 366-67 (1977)). But as shown above 
the Perishable Agi'icultural Commodities Act regulatory program wa 
expi’essly excepted from §626. 

Prior to the 1978 Banlo’uptcy law, it was held that where a respond 
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ent’s failure to pay under the Perishable Agi'icultural Commodities Act 
results from bankruptcy, there is no unconscionable or excessive conflict 
between the Department's disciplinary action revoking the respondent’s 
license under the Perishable Agi'icultural Commodities Act and the 
banla'uptcy lavv.^* As shown above, §625 of the 1978 Banki’uptcy law 
expressly preserves the right of the Secretary to revoke a bankrupt's 
license under the Perishable Agricultural Commodities Act because of 
debts dischargeable in bankruptcy. 

The Chairman of the House Committee on Agriculture, who proposed 
the amendment exempting the Perishable Agricultural Commodities Act 
and the Packers and Stockyards Act from the provisions of §526 of the 
1978 Banlumptey law, stated (123 Cong. Rec. 35671 (1977)): 

The Agi'iculture Committee has no quarrel with the basic phi- 
losophy underlying this provision which is to prevent discrim- 
ination against a person solely — and I emphasize the word 
"solely” — because that person has undergone bankruptcy. 
However, I am concerned that, without clarification, the sec- 
tion might be intei'preted in such a way as to prevent the 
Secretary of Agi'iculture from carrying out his statutory re- 
sponsibilities under the Perishable Agi’icultural Commodities 
Act, the Packers and Stockyards Act, and the supplementary 
packers and stockyards legislation contained in the Act of July 
12, 1943, 7 U.S.C. 204. This amendment is simply designed to 
clarify the fact that section 625 does not in any way interfere 
with administration by the Secretary of Agriculture of these 
statutes. 

Other statements made at the same time by the Chairman of the 
House Committee on Agi’iculture are set forth above (pp. 26-27) in the 
lengthy quotation from the Esposito case, including the Chairman’s 
statement that, under the Perishable Agi’icultural Commodities Act, 


^'Zipiek V Fteenian, 373 F,2(l 110, 115-17 (2d Cir.), cert, denied, 389 U.S. 836 (19e7>; 
In re Kiny Midas Packing Co., 34 Agi-ic. Dec. 1879, 1883-87, 1890-92, 1897-98 (19751; 
fn re Marvin Tragask Co., 33 Agric, Dec. 1884. 1908-13 (1974), affd, 524 F.2d 125-5, 
1256-58 (Sill Cir. 1975), In le George Steinberg & Sons, Inc., 32 Agric. Dec. 230, 255-59 
(1973), aff'd, 491 F 2d 988 (2d Cir.), cert, denied, 419 U.S. 830 (1974); and see In reMeli'in 
Beene Produce Co., 41 Agric. Dec. 2422, 2433-40 (1982), appeal docketed. No, 82-3826 
(6th Cu'. Dec. 23, 1982); In re Finer Foods Sales Co., 41 Agi-ic, Dee. 1164, 1176-82(1982), 
affd, 708 F.2d 774 (D.C. Cir, 1983), In re ConnecliciU Celery Co., 40 Agi’ic. Dec. 1131, 
1144-50 (1981); In re C.B. Foods, Inc , 40 Agn’c, Dec. 961, 969 (1981), affd mein., 681 
F,2d 804 (3d Civ 1982), cert, denied, No. 81-2207 (Oct. 4, 1982); In re Columbus Fruit 
Co., 10 Agric. Dec. 109, 115 (1981), affd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), 
printed m 41 Agi-ic. Dec. 89 (1982). 
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"fflailure to pay can result in suspension of a license, and flagrant and 
repeated failure may result in revocation of a license” (123 Cong. Rec. 
35672 (1977)). With that knowledge, Congi'ess passed the amendment 
excepting PACA from §525 of the Bankruptcy law. 

Although additional legislative history is somewhat superfluous, there 
is further strong legislative history consistent with that set forth above. 

Shortly before the House agreed to amend §525 of the 1978 Bank- 
ruptcy law by excepting the Perishable Agi'icultural Commodities Act 
and the Packers and Stockyards Act from the provisions that otherwise 
would have precluded license revocations because of bankruptcy or debts 
dischargeable in bankruptcy, Mr. Panetta stated (123 Cong. Rec. 35672 
(1977)): 

I commend the gentleman from Washington (Mr. Foley), the 
distinguished chairman of the Committee on Agiiculture, for 
offering this amendment. As the gentleman knows, I will be 
offering a complementary amendment with regard to section 
303 that will in effect carry on the basic thrust of the gentle- 
man’s amendment. 

The Perishable Agi-icultural Commodities Act is the main- 
stay of the fresh fruit and vegetable market. What these 
amendments attempt to do is to restore the authority of the 
Secretary of Agriculture under that law. 

Shortly later, and immediately before the House agi’eed to the amend- 
ment excepting the Perishable Agricultural Commodities Act from §625, 
Mr. Butler stated (128 Cong. Rec. 35673 (1977)); 

Mr. BUTLER. Mr. Chamman, I would like to note that sec- 
tion 525 of the new Bankruptcy Code by its vei'y terms applies 
only in situations in which governmental units, either in hiring 
or in administering licensing progi'ams, discriminate solely on 
the basis of whether a person is, or has been, a banlu'upt. The 
gentleman from Washington (Mr. Foley) correctly points out 
that the section applies only where the discrimination is prac- 
ticed “solely” on that basis. 

I am told that lawyers at the Agi’iculture Committee and in 
the General Counsel’s Office at the Department of Agi’iculture 
are nevertheless of the opinion that, without clarification, sec- 
tion 626 might be interpreted to prevent the Secretary from 
taking necessary regulatory actions under the Perishable Ag- 
ricultural Commodities Act, the Packers and Stockyards Act, 
and the act of July 12, 1943, 7 U.S.C. 204. It is difficult for me 
to understand this intex’pretation. As noted in our report, it 
was never the Intention of the Judiciary Committee to interfere 
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with legitimate regulatory objectives. However, if section 525 
is susceptible to such interpi'etations, I am glad of this clari- 
fication. 

To summarize, §8 of the Perishable Agiicultural Commodities Act, 
which authorizes the revocation of respondent Jarosz’ license because 
of its flagi’ant and repeated violations of the Act, was not amended if 
any manner by the 1978 Banlcruptcy law, and is not dependent upon 
any bankruptcy related considerations. To be sure that there could be 
no doubt about the matter, §525 of the 1978 Banlu*uptcy law was amended 
to expressly authorize the continuation of the Secretary’s license re- 
vocation authority under the Perishable Agi'icultural Commodities Act, 
even where the proceeding involves debts dischargeable in bankruptcy- 
That is decisive of the issue here. 

There is, however, a bit of legislative history relating to irrelevant 
amendments to §4 of the Perishable Agi'icultural Commodities Act upon 
which respondents rely. Specifically, respondents rely on the legislative 
history as to amendments to §4(a) and (e) of the Perishable Agi’icultural 
Commodities Act (7 U.S.C. §499d(a) and (e) (1979 Supp.)). The legis- 
lative history is from the Senate Report as to the 1978 Bankruptcy law, 
which states (S. Rep. No. 95-989, 95th Cong., 2d Sess. 160, repriufei 
in 11978] U.S. Code Cong. & Ad. News 5787, 6946): 

Section 303 

This section amends section 4 of the Perishable Agi'icultural 
Commodities Act by conforming it with policy contained in 
section 625 of the proposed banki'uptcy code. It is amended to 
prohibit denial or revocation of a license solely on the basis of 
thejiliny of bankruptcy petition, without consideration of the 
factors that may have led to the bankruptcy. Under subsection 
(e), a license may be revoked in the event of banki’uptcy if the 
cu'cumstances surrounding the banlcruptcy warrant. The sec- 
tion as amended does not prohibit consideration of financial 
responsibility in licensing determinations, but simply requires 
a deeper look than the fact of bankruptcy. (Emphasis added.) 

In the first place, as shown above, respondent Jarosz’ license is not 
being revoked “solely on the basis of the filing of bankruptcy petition," 
but, rather, to carry out the Secretary’s regulatory authority. If re- 
spondent J arosz had never filed for banki’uptcy, its license would have 
been revoked for the violations found here. 

Moreover, §4 of the Act, involved in the two amendments referred 
to in the foregoing legislative history, is not the basis for the present 
action. The present action is under §8 of the Act (7 U.S.C. §499h(a)), 
based on violations of §2 of the Act (7 U.S.C. §499b). 

The first amendment involved in the foregoing legislative history re- 
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latea to §4(a) of the Act. Prior to the 1978 amendments, §4(a) provided: 
‘That the license of any licensee shall terminate upon said licensee, or 
In case the licensee is a partnership, any partner, being discharged as 
a bankrupt.” The 1978 amendments added, following the word bankrupt, 
“unless the Secretary finds upon examination of the circumstances of 
such bankruptcy, which he shall examine if requested to do so by said 
licensee, that such circumstances do not warrant such termination” (7 
U.S.C. §499d(a) (1979 Supp)). 

Prior to the 1978 amendment, the license of a banlu’upt licensee tei‘- 
niinated automatically under §4(a) even if no PAG A violations had oc- 
curred. For example, prior to 1978, the license of a broker who handled 
no funds, a commission merchant who handled other person’s funds 
faithfully, or a dealer who paid all his produce sellers would have ter- 
minated automatically upon bankruptcy even though there were no vi- 
olations of the Perishable Agricultural Commodities Act. Section 4(a), 
as amended in 1978, gives the Secretary discretionai’y authority not to 
terminate a bankrupt’s license in appropriate circumstances. 

However, since the present action is not based on the automatic ter- 
mination of respondent Jai’osz’ license under §4{a) because of its bank- 
ruptcy, the legislative history as to §4(a) is not relevant here. 

The second amendment involved in the legislative history relied on 
by respondents relates to §4(e) of the Act. Under §4(e) of the Act, as 
amended in 1978, the Secretary may refuse to issue a license in the 
following circumstances (7 U.S.C. §4d(e) (1979 Supp.)): 

(e) Refusal of license 

The Secretary may refuse to issue a license to an applicant 
if he finds that the applicant, or in case the applicant is a 
partnership, any general partner, or in case the applicant is a 
corporation, any officer or holder of more than 10 per centum 
of the stock has, within three years prior to the date of the 
application, been adjudicated or discharged as a banltrupt, or 
was a general partner of a partnership or officer or holder of 
more than 10 per centum of the stock of a corporation adju- 
dicated or disehai'ged as a bankrupt, and if lie finds that the 
circumstances of such bankruptcy warrant such arefusal, un- 
less the applicant furnishes a bond of such nature and amount 
as may be determined by the Secretary or other assurance 
satisfactory to the Secretary that the business of the applicant 
will be conducted in accordance with this chapter. (Emphasis 
added.) 

The emphasized words were added by the 1978 Banki'Uptcy lav 
ever, the Secretary has taken no action against respondent 
Packers, Inc., under §4(e) of the Act. Respondent Custom E. 
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Inc., was not refused a license because respondent Jarosz or anyone 
else was adjudicated or discharged as a bankrupt. Rather, Custom Pack- 
ers, Inc. , was refused a license under §4d of the Act (7 U. S, C. §'199d(d)) 
because John J. Jarosz, its Pi'esident and 50% stockholder was the 
individual responsible for the violations of respondent Jarosz (soo fiV, 
infra). Accordingly, §4(e) of the Act is not involved here, and the leg- 
islative history as to the amendment to §4(e) is irrelevant. 

F or the foregoing reasons, there is no basis in the Perishable iV-gri* 
cultural Commodities Act or its legislative history, or the 15)78 Bank- 
ruptcy law or its legislative history, for respondents’ contention that 
the exercise of the Secretary’s authority to revoke under §8 of the 
Perishable Agi-icultural Commodities Act is dependent upon the exer- 
cise of his discretion under §4(a) of the Act to determine whether the 
circumstances of a bankruptcy warrant the automatic termination of a 
license solely because of the bankiniptcy. 


V. 

Under §4(d) of the Act (7 U.S.C. §499d(d)), the Secretary may with- 
hold the issuance of a license to a corporate applicant if he finds it unfit 
to engage in the business of a commission merchant, dealer or brok<?r 
because an officer or holder of more than 10% of its stock enguKed in 
any practice of the character prohibited by the Act, Specifically, S4((l) 
provides (7 U.S.C. §499d(d)): 

Id) Withholding license pending investigation 
The Secretary may withhold the issuance of a license to an 
applicant, for a period not to exceed thirty days pending an 
investigation, for the purpose of determining (a) whether tlui 
applicant is unfit to engage in the business of a commission 
meichant, dealer, or broker because the applicant, or in cast? 
the applicant is a pai'tnei’ship, any general paitner, or in case 
the applicant is a corporation, any officer or holder of more 
than 10 per centum of the stock, prior to the date of Ihe fil- 
ing of the application engaged in any practice of the charac- 
ter prohibited by this chapter or was convicted of a felony in 
any tate or Federal court, or (b) whether the application 
con ains any materially false or misleading statement or in- 
volves any misrepresentation, concealment, or withholding of 
l^acts respecting any violation of the chapter by any officer, 
agen , oi employee of the applicant. If after investigation tlio 
Secretaiy believes that the applicant should be refused a li- 

^ given an opportunity for hoar- 

\ in SIX y days from the date of the application to show 
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cause why the license should not be refused. If after the 
hearing the Secreta't'y finds that the applicant is unfit to en- 
gage in the business of a commission merchant, dealer, or 
broker because the applicant, or in case the applicant is a 
partnership, any general partner, or in case the applicant is 
a corporation, any officer or holder' of more than 10 per cen- 
tum of the stock, pnor to the date of the filing of the appli- 
cation engaged in any practice of the character prohibited by 
this chapter or was convicted of a felony in any State or 
Federal court, or because the application contains a materi- 
ally false or misleading statement made by the applicant or 
by its representative on its behalf, or involves a misrepre- 
sentation, concealment, or withholding of facts respecting any 
violation of the chapter by any officer, agent, or employee, 
the Secretary may refuse to issue a license to the applicant. 
(Emphasis added.) 

In the present case, a license should not be issued to respondent 
Custom Packers, Inc., since John J. Jarosz, its President and 50% stock- 
holder, was also President and 60% stockholder of respondent Jarosz, 
and was directly and personally involved in respondent Jarosz’ viola- 
tions, Accordingly, a license should be denied to respondent Custom 
Packers, Inc., under §4(d) of the Act (7 U.S.C. §499d(d)). See In re 
Olivetno, Jackson, OliveHo, Inc., 42 Aginc. Dec. 1151 (Aug. 31, 1983); 
In re Connecticut Celery Co., 40 Agric. Dec. 1131, 1133-53 (1981); In 
re Davila, 36 Agric. Dec. 696, 697-704 (1977) (corporate veil of appli- 
cant’s prior firm pierced to show that applicant had previously committed 
violations); In re George Steinberg & Son, Inc., 32 Agiic. Dec. 236, 242- 
45, 269-70 (1973), affd, 491 F.2d 988 (2d Cir,), cert, denied, 419 U.S. 
830 (1974). 


ORDER 

The license of Jarosz Produce Farms, Inc., respondent herein, is 
hereby revoked. 

The application of Custom Packers, Inc., respondent herein, for the 
issuance of a license, is hereby denied. 

This order shall become effective as to each respondent on the 30th 
day after service on such respondent. 

APPENDIX 

Excerpt from In re Worsley, 33 Agric, Dec. 1547, 1656-71 (1974) 
U.S.D.A. Sanction Policy. [Excerpt omitted.-Ed.] 
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(No. 22,911) 

In re : JoE Coppola, d/b/a All United Fruit Produce Co. PACA 
Docket No. 2-6235. Decided August 30, 1983. 

Application for license, responsibly connected person — ^Application for license grsnttd. 

Respondent had previously been responsibly connected with a corporation vvhich had beta 
found to have committed violations of the Act. Complainant refused to issue n liceni< 
based solely on respondent's past violations of the Act. Based on respondent’s tesliniorv 
and his current status, it is deterained that he is now (it to bo licensed under the Att. 
Therefore respondent’s application for license was gi’anted. 

Edtvard M. Silveratein, for complainant. 

R, Bmce Minta, West Covina, California, for respondent. 

Decision by John A. Campbell, Administrative Law Judge. 

DECISION AND ORDER 

PRELIMINARY STATEMENT 

This is a Notice to Show Cause proceeding instituted pursuant to the 
provisions of the Perishable Agricultural Commodities Act, 1930, as 
amended (7U.S.C. 499a efse^,; hereinafter called the “Act” or "PACA"), 
the regulations promulgated pursuant to the Act (7 CFR 46.1 through 
48.45), and the Rules of Practice Governing Formal Adjudicatory Ad- 
ministrative Proceedings Instituted By the Secretaiy (7 CFR 1.130 
through 1.151i hereinafter the "Rules of Practice”). The proceeding was 
instituted by a Notice to Show Cause filed on April 1, 1983, by the 
Director, Fniitand Vegetable Division, Agidcultural Marketing Service, 
United States Department of Agriculture. It is alleged in the Notice to 
Show Cause that Joe Coppola, (hereinafter “Coppola” or “respondent"), 
who previously had been responsibly connected with a corporation wliich 
had been found to have committed willful, flagi*ant and repeated vio- 
lations of the PACA, was unfit for the issuance of a PACA license. 
Respondent filed an answer, on April 18, 1983. The answer denied, 


'Having notified the complainant that respondent would waive its defenses, a default 
decision and order was entered. The corporation's violations resulted from its faihu'c <o 
account truly and correctly in the amount of $134,944.46 to seven sellers for which it had, 
as a broker, invoiced, and collected from various buyers for 86 lots of fruit sold in intemtatc 
commerce from April 1976 through July 1976. The corporation was also found to have 
misrepresented the sellmg price of II lots of fruit sold to four buyers by quoting them 
higher prices than those authorized by the seller, collected the higher prices, and retained 
the difference of $1,367.00 for itself. See, Joe Coppola <& Co . , 37 Agric. Dee. 1281 (1978). 
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among other things: that the prior acts were willful or flagi'ant; mis* 
representing selling prices to buyers and retaining the difference be- 
tween the actual and represented prices (Tr 37, 61-62); and that the 
applicant is unfit to engage in business as a broker. 

An oral hearing was held on April 26, 1983, in Los Angeles, California. 
Complainant was represented by Edward M, Silverstein, Esq., Office 
of the General Counsel, U.S. Department of Agi'iculture, Washington, 
D.C. 20260. Respondent was represented by R. Bruce Minto, Esq., 
Mattier, Annigian & Minto, Inc., 1600 West Covina Parkway, West 
Covina, California 91790. At the close of the hearing the time was fixed 
for the filing of briefs. 


, Pertinent Statutory Provisions 

1. Sec. 2 (7 use 499b) 

It shall be unlawful in or in connection with any transaction in 
interstate or foreign commerce 

* !(< t * 1 

(4) For any commission merchant, dealer, or broker to make, 
for a fraudulent purpose, any false or misleading statement in 
connection with any transaction involving any perishable ag- ' 
rieultural commodity which is received in interstate or foreign 
commerce by such commission merchant, or bought or sold, or 
contracted to be bought, sold, or consigned, in such commerce 
by such dealer, or the purchase or sale of which in such com- 
merce is negotiated by such broker; or to fail or refuse truly 
and correctly to account and make full payment promptly in 
respect of any transaction in any such commodity to the person 
with whom such transaction is had; or to fail, without reason- 
able cause, to perform any specification or duty, express or 
implied, arising out of any undertaking in connection with any 
such transaction; 

Sec. 4 (7 use 499d) 

(a) Whenever an applicant has paid the prescribed fee the 
Secretary, except as provided elsewhere in this Act, shall issue 
to such applicant a license, which shall entitle the licensee to 
do business as a commission merchant and/or dealer and/or 
broker unless and until it is suspended or revoked by the Sec- 
retary in accordance with this Act, — 

(b) The Secretary shall refuse to issue a license to an appli- 
cant if he finds that the applicant, or any person responsibly 
connected with the applicant, is a person who, or is or was 
responsibly connected with a person who — 
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(A) has had his license revoked under the provi- 
sions of section 8 within two years prior to the date 
of the application or whose license is currently under 
suspension; 

(B) within two years prior to the date of application 
has been found after notice and opportunity for hear- 
ing to have committed any flagrant or repeated vio- 
lation of section 2, but this provision shall not a])ply 
to any case in which the license of the person found 
to have committed such violation was suspended and 


the suspension period has expired or is not in effect; 

(C) within two years prior to the date of the ap- 
plication, has been found guilty in a Federal court of 
having violated the provisions of the Act of March 3, 
1927 (7 U.S.C. 491-497), relating to the prevention of 
destruction and dumping of farm produce; or 

(D) has failed, except in the case of banlti'uptcy and 
subject to his right of appeal under section 7 (c), to 
pay any reparation order issued against him within 


two years prior to the date of the application; 

(c) Any applicant ineligible for a license by reason of the 
provisions of subsection (b) of this section may, upon the ex- 
piration of the two-year period applicable to him, be issued a 
license by the Secretary if such applicant furnishes a surety 
bond in the form and amount satisfactory to the Secretary us 
assurance that his business will be conducted in accordance 
with this Act and that he will pay all reparation order’s wliieli 
may be issued against him in connection with transactions oc- 
curang within four years following the issuance of the licenses 
subject to his right of appeal under section 7(e). In the event 
such applicant does not famish such a surety bond, the Sec- 
le aiy s all not issue a license to him until three years liavc 
e apse a tei the date of the applicable order of the Secretary 
or decision of the com't on appeal. If the surety bond so fur- 
Hic « ’s eimmated for any reason without the approval of 
thf^ u f automatically canceled as of 

mtnohnf® and no new license shall be issued 
bond period without a new sui'cly 

based on ohan ®.*’®™amder of such period. The Secretary, 
ducted bv a b5nd and volume of business con- 

thorizeareduptini*' require an increase or au- 

who is notifipfl bv Ti, A bonded licensee 

y e Secretary to provide a bond in an in- 
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creased amount shall do so within a reasonable time to be 
specified by the Secretary, and upon failure of the licensee to 
provide such bond his license shall be automatically suspended 
until such bond is provided; 

(d) The Secretary may withhold the issuance of a license to 
an applicant, for a period not to exceed thirty days pending an 
investigation, for the purpose of determining (a) whether the 
applicant is unfit to engage in the business of a commission 
merchant, dealer, or broker because the applicant, or in case 
the applicant is a partnership, any general partner, or in case 
the applicant is a corporation, any officer or holder of more 
than 10 per centum of the stock, prior to the date of the filing 
of the application engaged in any practice of the character 
prohibited by this chapter or was convicted of a felony in any 
State or Federal Court, or (b) whether the application contains 
any materially false or misleading statement or involves any 
misrepresentation, concealment, or withholding of facts re- 
specting any violations of the (PACA) by any officer, agent, or 
employee of the applicant. If after investigation the Secretary 
believes that the applicant should be refused a license, the 
applicant shall be given an opportunity for hearing within sixty 
days from the date of the application to show cause why the 
license should not be refused. If after the hearing the Secretary 
finds that the applicant is unfit to engage in the business of a 
commission merchant, dealer, or broker because the applicant, 
or in case the applicant is a partnership, any general partner, 
or in case the applicant is a corporation, any officer or holder 
of more than 10 per centum of the stock, prior to the date of 
the filing of the application engaged in any practice of the char- 
acter prohibited by this chapter or was convicted of a felony 
in any State or Federal court, or because the application con- 
tains a materially false or misleading statement made by the 
applicant or by its representative on its behalf, or involves a 
misrepresentation, concealment, or withholding of facts re- 
specting any violation of the chapter by any officer, agent, or 
employee, the Secretary may refuse to issue a license to t\ie 
applicant. 

Sec. 8 (7 use 499h) 

(a) Whenever (a) the Secretary determines as provided in 
section 6 that any commission merchant, dealer, or broker has 
violated any of the provisions of section 2, or (b) any commission 
merchant, dealer, or broker has been found guilty in a Federal 
court of having violated section 14(b) of this Act, the Secretary 
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may publish the facts and circumstances of such violation and/ 
or, by order, suspend the license of such violation and/or, by 
order, suspend the license of such offender for a period not to 
exceed ninety days, except that, if the violation is flagi’ant or 
repeated, the Secretary may, by order, revoke the license of 
the offender. 


Pertinent Regulations — ^ CPR Part 46 


Sec. 46.2(aa). 

‘Full payment promptly’ is the term used in the Act in speci- 
fying the period of time for making payment without commit- 
ting a violation of the Act. ‘Full payment promptly,’ for the 
purpose of determining violations of the Act, means: 

* ^ ^ if 

(6) Payment to growers, giwers’ agents, or shippers by* bro- 
kers, who ai'e selling for the account of a gi’ower, giwers’ 
agent, or shipper and are authorized to collect from the buyer 
of receiver, within 5 days after the agent or broker receives 
payment from the buyer or receiver; 

* * }jj * 

Sec. 46,28 

(c) Broker’s responsibility for payment. In the absence of a 
specific agreement, a broker is not responsible for payment to 
the seller by the buyer. Agi’eement to collect from the buyer 
and remit to the seller is not a guarantee by the broker that 
the buyer will pay for the produce purchased, unless there is 
a specific agi’eement by the broker that he will pay if the buyer 
does not pay. A broker who agi’ees to collect funds from the 
buyer for his principal shall render an itemized accounting to 
the principal promptly on receipt of payment showing the true 
gross selling price, all brokerage fees deducted and all expenses 
including auction charges, incurred in connection with the sale 
of the shipment. The failure to account truly and correctly and 
make full payment promptly is a violation of the act. While the 
broker is not obliged to furnish his principal information re- 
garding the financial condition of the buyer, if the broker fur- 
nishes such information, he must tnithfliUy report the information 
available to him, and any false or misleading statements for a 
fraudulent purpose to the principal to encourage the sale will 
be a violation of the act. A buying broker who negotiates a 
purchase in his own name under an agreement with his prin- 
cipal, is responsible for payment of the purchase price to the 
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seller. A broker has no authority to gi’ant allowances or adjust 
the seller’s invoice price to the buyer without the specific prior 
approval of his principal. 

Sec. 46.33 

Any licensee who collects or receives funds for or on behalf of 
another person or firm in connection with produce shall not 
make any use or disposition of such funds in his possession or 
control that will endanger or impair faithful and prompt pay- 
ment to the owner or consignor of the produce or to any other 
person having a financial interest therein. 

FINDINGS OP FACT 

1. Respondent, Joe Coppola, d/b/a All United Fruit & Produce Co., 
is an individual, whose address is 741 So. Central Avenue, Room 223, 
Los Angeles, California 90021. 

2. During the period April 1976 through July 1976, Joe Coppola was 
the president, director and 100% stockholder of Joe Coppola & Co., Inc., 
a California corporation which was a licensee under the PACA, and 
whose mailing address was 926 S. Stanford Avenue, Los Angeles, Cal- 
ifornia 90021. 

3. The Director, Fruit and Vegetable Division, Agricultural Market- 
ing Service, on December 30, 1977, initiated a disciplinary proceeding, 
pursuant to Section 8 of the PACA, (7 U.S.C. 499h), against Joe Coppola 
& Co., Inc., for violations of Section 2 of the PACA (7 U.S.C. 499b), 
which was assigned PACA Docket No. 2-4886. 

4. By Order effective August 11, 1978, Joe Coppola & Co., Inc., was 
found to have committed willful, repeated and flagi'ant violations of 
section 2 of the Act (7 U.S.C. 499b), by failing to account truly and 
correctly in the amount of $134,944,46 to seven sellers for which it had, 
as a broker, invoiced and collected from various buyers for 86 lots of 
fruit sold in interstate commerce from April 1976 through July 1976. It 
also was found to have misrepresented, from April 1976, through July 
1976, the selling prices of 11 lots of fruit sold to four buyers by quoting 
and invoicing them at higher prices than those quoted by and authorized 
by the seller, collecting the higher prices, and retaining the difference 
of $1,367.00 for itself. 

6. Joe Coppola, as the sole stockholder, president and director of Joe 
Coppola & Co., Inc,, diuang the period in which the violations cited in 
paragraph 4 occurred, was responsible for the commission of the vio- 
lations of the PACA, These acts constitute practices of the character 
prohibited by the Act. 

6. The Act does not bar forever an applicant for a license whose license 
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(or one responsibly connected with the former licensee), was previously 
revoked.^ Section 4 (b), (c) of the Act provides for a mandatory waiting 
period and certain conditions to be fulfilled before application by a former 
licensee.^ Section 4 (d), which is applicable here, is permissive and sets 
forth the circumstances in which the Secretary may withhold the is- 
suance of a license. 

7. There are no published guides or standards to be utilized in de- 
termining when a former licensee (or one responsibly connecleci) is fit 
for a license under the terms of Section 4(d). The standard applied by 
complainant here is whether respondent is “able to demonstrate that 
he could abide by the fair trading pi’actices.”'* 

8. Because of respondent’s affiliation with Joe Coppola and Co., Inc., 
and the nature of the past violations, it was complainant’s position that 
respondent would not abide by fair trading practices, and should not be 
granted a license. Complainant’s witness testified that the company's 
failure to remit over $136,000 to seven sellers collected as a broker to 
be one of the worst violations under the PACA. Complainant’s initial 
refusal to issue a license was based solely on respondent’s past violations 
of the Act. There was no investigation of the respondent current status.^ 

9. Respondent testified at length as to the past violations, his em- 
ployment since the violations, and his present attitude and circum- 
stances. 

Respondent exercised bad business judgment in his dealings with 
uyers and sellei’s. Disputes rose over the quality of merchandise, and 
nwanted produce, and respondent absorbed losses incident to the dis- 
utes to retain the accounts. (Tr 45-48, 57-60). 

In connection W’ith respondent’s broker operations, loads of produce 
were often divided by i*espondent for shipment to various purchasers, 
Each purchaser paid for that portion of the produce received and re- 
mitted payment by cheek to respondent. Such checks were placed in 
the company’s general account until all payments were received for the 
entire load of produce. Respondent thereafter sent one cheek to the 
gi'ower for the entire load of produce. As company losses increased, 
respondent used money in the company fund to pay the earlier debts 
while payments for recent transactions were delayed. (Tr 73-76). 

The losses accumulated and efforts by respondent to work out a plan 
for delayed payment to growers resulted in the filing of an involun- 


* Tr 20. 

®Tr 21, 

“ Ti- 20-22. 

® Tr 17-18, 28. 
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tary banlu’uptcy petition by three gi*o\vers. Bankruptcy proceedings 
lasted about 2 years and respondent was finally discharged. The 
jgi’owers received about 27% of the $78,000 collected by the Trustee. 
(Ti‘ 48-55). 

Coupled with respondent’s busine.ss failures were personal problems: 
illness of his former wife, divorce, and subsequent care of his five chil- 
dren. (Tr 52). 

Since 1976 respondent has held several positions. He attended a mort- 
gage banking school and obtained a license from the federal government 
to make loans for HUD. He was a mortgage broker for a period of three 
years in which he regularly handled large sums of money. 

Thereafter he again entered the fresh produce industry, holding var- 
ious positions as a salesman, buyer, and broker. At present, respondent 
holds a brokers’s license from the state of California. Respondent’s busi- 
ness entity is capitalized at $10,000 with a home equity of $125,000 to 
$160,000 to be pledged to the company (Tr 65-83). 

CONCLUSIONS 

Based upon the record evidence in this case it is concluded that re- 
spondent is fit to engage in the business of a broker under the Act, and 
his license application should be granted. 

In re Ludmg Casea, 34AD 1917 which is cited by complainant, weighs 
heavily in favor of complainant’s position that respondent’s license ap- 
plication should be denied. Both the present respondent and Ludwig 
Casca were responsibly connected persons with the foi’mer licensees 
which had violated the Act. This case and Casca aa’e similar in many 
respects. 

In the Casca proceeding, the Judicial Officer, in construing Section 
(cl) of the Act, regarding burden of proof stated, at pages 1936-193' 
''The complainant contends that under the permissive provi- 
sions of §4(d) involved in this case (7 U.S.C. 499d<d)), once the 
complainant cai’riers the burden of piuving that the applicant 
has engaged in a practice of the character prohibited by the 
Act, the respondent then has the burden of proving that he is 
fit to engage in the business of a commission merchant, dealer, 
or broker. The statutory language supports the complainant’s 
contention. But see In re Allied Prod. Dist. Co. , 15 Agriculture 
Decisions 673, 676, (1966). Specifically, the Act states that if 
"after investigation the Secretary believes that the applicant 
should be refused a license, the applicant shall be given an 
opportunity for healing within sixty days from the date of the 
application to show cause why the license should not be refused'’ 
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(emphasis supplied; 7 U.S.C. 499(d)). The Act does not state 
that the heainng is to show cause why the license should not 
be issued.” 

At page 1929 of the Casca decision the Judicial Officer also found: 

“The complainant proceeded to establish, through the testi- 
mony of Robert M. Grainger, who investigated the ease, a 
prima facie case (see Findings 3, 4, and 5, supra) which compels 
me to infer that in at least most of the 93 violations referred 
to in Finding 3, supra, respondent Ludwig Casca deUberatley 
and intentionally caused National Produce Company to under- 
pay the shippers in the consignment transactions. 

To give the respondent the benefit of the doubt, if may be 
that in some instances the violations were not intentional; but 
in view of the large number of violations and the manner in 
which the respondent handled the consignment transactions, I 
infer that at least most of the violations resulted from the 
respondent’s intentional misconduct. 

The evidence giving rise to this inference is supported by 
the fact that the respondent Ludwig Casca was present at the 
hearing but did not testify or offer any evidence to rebut the 
evidence by complainant which established a prima facie case 
of respondent’s intentional misconduct. The respondent’s fail- 
ure to testify, in the light of the seiious evidence introduced 
against him by complainant, gives rise to the inference that 
his testimony, if offered, would have been adverse to himself 
(emphasis added) 

Here however, unlike the Casca case, respondent testified about the 
circumstances leading to the past violations by his corporation (see find- 
ing of fact 9). From his testimony it is concluded that the violations 
were not intentional misconduct. 

In an’iving at the conclusions herein I have not overlooked the pur- 
poses of the Act as stated in complainant’s brief or the numerous au- 
thorities cited therein relating to respondent’s prior violation of the Act. 
I am aware too of the strict policy of the Judicial Officer that all excuses 
are routinely rejected in detei’mining whether payment violations oc- 
curred. Finer Foods Sales Co., Inc., v. Block 708 F2d 277, 781-782, 
(CADC, 1983). 

However the setting here is different from that of a disciplinary action 
brought to determine an initial violation of the Act. That respondent 
violated the Act in 1976 is not in controversy. 

"What is to be resolved here is whether respondent is now fit to be 
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licensed under the Act. Thus the conclusion herein must represent a 
judgment of 1983 and not a prophecy of 1976, cf., Morgan v. U.S. 313 
US 409, 414-416. 

Throughout his testimony I was impressed by respondent’s demeanor, 
sincerity, and candor. His testimony was credible. He acknowledged 
his past violations of the Act, and believes that the experience gained 
from his past failures will enable him to function successfully in the 
future. (Tr 61-62). 

Respondent had been in the produce business at the time of the vi- 
olation approximately 27 years, and was a broker approximately 5 years 
before the violation of the Act. His experience in the industry is diverse 
and except for the prior violations for which his license was revoked, 
there had been no prior complaints or disciplinary proceedings. 

In explanation of the violations occurring in 1976, respondent offered 
that the violations occurred as a result of losses forced upon his company 
by customers who shipped unwanted produce and infeiTor produce, for 
which the company suffered substantial losses. At the same time, re- 
spondent’s wife was having significant medical and psychological prob- 
lems and he was undergoing a divorce. 

Since 1976 respondent has held numei’ous jobs, including that of a 
mortgage broker and other positions involving him personally handling 
large sums of money. Respondent has satisfactorily handled such po- 
sitions without any subsequent problems. 

At the present lime respondent is employed as a intrastate produce 
horker and is fully licensed by the State of California. As such his duties 
again involve the handling of money and there have been no complaints 
or disciplinary proceeding brought alleging any violations of his fiduciary 
position. 

Finally, respondent made efforts to repay monies involved with the 
prior violation, going so far as to liquidate and encumber his personal 
assets (Tr 64). 

For the foregoing reasons respondent’s license application should be 
granted. 


ORDER 

Respondent’s application for license is gi’anted. 

Pursuant to the Rules of Practice, this Decision will become fin 
without further proceedings 35 days after service hereof unless ar 
pealed to the Secretary by a pai’ty to the proceeding within 30 da’ 
after service as provided in section 1.145 of the Rules of Practii 
(7 CFR 1.145). 
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Copies hereof shall be served upon the parties. 

[This decision and order became final October 7, 1988.-10(1. 1 


(No. 22,912) 

In re: Webb-Davis FRUIT Co., Inc. PACA Docket No. 2-(>201. Decidc-J 
September 6, 1983. 

I^eparation orders remaining unpaid — Failure to pay promptly^ — PubllcuHoui of 
facts^Default, 

fJdwaid M Silre}sta}i, for complainant. 

Respondent, pro se 

Decision bij John A. Campbell, Admmistrative Law Judge, 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Perishable Ai^ricultiii'al 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereitmfl(T 
refeiTed to as the "PACA,” instituted by a complaint filed on Jaiuiary 
28, 1983, by the Director, Fiuit and Vegetable Division, ApricnlUiral 
Marketing Service, United States Department of AgriculUn’o, It is al- 
leged in the complaint that during the period July 1981 througli Decem- 
ber 1981, respondent purchased and accepted, in interstate and foreign 
commerce, from five sellers, 36 lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full payment 
promptly of the agi-eed pui-chase prices, in the total amount of ${>4, 4(59.80. 
In addition, it was alleged that I’esponclent failed to pay four sellei'.s for 

36 ktts of perishable agiicultural commodities, received and aecepted in 
mtcTstate commerce, in the total amount of $71,984.31. TlK>He trims- 
actions were the subject of reparation orders issued by the Secretary 
wnicli leparation ordors remain unpaid. 

A copy of the complaint was served upon respondent which coinjiininl 
las no been answered. The time for filing an answer having rim, and 
upon the motion of the complainant for the issuance of a DofaulL Order, 
.M. 1 ,^ ecision and Order is issued without further inveatigalion 

01 heaniig pursuant to section 1.139 of the Rules of Practice (7 Ol-'fi 


yjX' 


^ l.V> 1. 


1. Respondent, Webb-Davis Fi-nif Tn tv,„ i 

acldi ess is Drawer D’ Ats, Midland, Texas 79701. 
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2. On June 21, 1978, PACA license No. 7816643 was issued to the 
Webb-Davis Fruit Co., Midland, Texas, a partnei-ship of Allen B, Dor- 
sey, Nolan W. Dorsey and Virginia B. Dorsey. On or about December 
21, 1980, an eighty percent interest in the partnership was sold to 
Solatrex, Inc. On this sale, a new partnership was formed, and the 
PACA license of the old partnership became a nullity. On or about July 
3, 1981, this new partnership was incorporated as Respondent, Webb- 
Davis Fruit Co. , Inc. 

3. Respondent is not, and never has been, licensed under the PACA. 
From July 1981, through December 1981, it carried on the business as 
a commission merchant, dealer or broker as those terms are defined in 
Section 1 of the PACA 9 & U.S.C. 499a) and was, therefore, subject to 
the licensing provisions of the PACA dui'ing the time of the transactions 
alleged herein. 

4. During the period July 1981 through December 1981, respondent 
purchased and accepted in interstate and foreign commerce from five 
sellers, 36 lots of fruits and vegetables, all being perishable agincultural 
commodities, but failed to make full payment promptly of the agreed 
purchase prices, in the total amount of $64,469.80. 

5. In addition, during the period June 1981 through December 1981, 
respondent purchased and accepted in interstate and foreign commerce 
from four sellers, 36 lots of fruits and vegetables, all being perishable 
agi'ieultural commodities, which transactions were the subject of four 
formal reparation complaints filed against respondent. These complaints 
resulted in reparation orders being issued against respondent as pro- 
vided in section 7 of the PACA, (7 U.S.C. 499g), which reparation orders 
remain unpaid. 


CONCLUSIONS 

Respondent’s failure to make full payment promptly with respect l 
the 71 transactions set forth in Findings of Fact Nos. 4 and 5, aboi 
constitute willful, repeated and flagi'ant violations of Section 2 of t 
PACA (7 U.S.C. 499b), for which the Order below is issued. 

ORDER 

A finding is made that respondent has committed willful, flagi’ant • 
repeated violations of Section 2 of the PACA (7 U.S.C. 499b), and 
facts and circumstances set forth above, shall be published. 

This order shall take effect on the 11th day after tills Decision beco’ 
final. 

Pursuant to the Rules of Practice governing procedures undei 
PACA, this Decision will become final without further proceedinj 
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days after service hereof unless appealed to the Secretary by a 
to the proceeding within 30 days after service as provided in . - 
1.139 and 1.146 of the Rules of Practice (7 CPR 1.139 and l.l !' 
Copies hereof shall be served upon parties. 

[This decision and order became final October 25, 1983.-Ed.i 



GROWERS EXCHANGE. INC. v. CUMBERLAND PRODUCE CO 1547 
Cite as 42 A.D. 1547 

REPARATION DECISIONS 
(No. 22,913) 

Growers Exchange, Inc. v. Cumberland Produce Co., Inc. PACA 
Docket No. 2-6101. Decided September 6, 1983. 

Contract term, no grade — Weight of commodity. 

In a no grade contract for the delivery of lettuce, the weight of the cartons is not a factor 
m determining whether the load made good delivery ► 

F. Presiding Officer. 

T/ionzas /?. Oliveri^ Newport Beach, California, for complainant. 

Respondent, pw sb, 

Decistoji by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agi'icultural 
Commodities Act, 1930, as amended (7 CPR 499a et seq,). A timely 
complaint was filed in which complainant seeks a reparation award against 
respondent in the amount of $2,337.50 in connection with a trucklot of 
lettuce shipped in the course of interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon the parties. A copy of the formal complaint was served 
upon respondent, which filed an answer thereto, denying liability. 

Since the amount claimed as damages does not exceed $16,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice 
(7 CFR 47.20) is applicable. Pursuant to such procedure, complainant 
filed an opening statement and a brief. Respondent did not submit any 
additional evidence or a brief. 

FINDINGS OF FACT 

!. Complainant, Growers Exchange, Inc., is a corporation whose ad- 
dress is P.O. Box 80479, Salinas, California. 

2. Respondent, Cumberland Produce, Inc., is a corporation whose 
address is P.O. Box 25025, Nashville, Tennessee. At the time of the 
transaction involved herein, respondent was licensed under the Act. 

3, On December 28, 1981, complainant sold to respondent 550 cartons 
of lettuce at $13.60 per carton plus $.66 per carton for cooling and $22.60 
for a Ryan recorder for a total price of $7,805.00, f.o.b. The contract 
specified that no grade was to be in effect, but good delivery standards 
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were applicable, excluding bruising and/or discoloration following bnili- 
ing. Warren M. Freedgood, Carmel, California acted as the broker. 

4. On December 28, 1981, complainant shipped the lettuce to respord- 
ent by truck, in interstate commerce, where it arrived on approximatfl) 
December 31, 1981, and was accepted by respondent. 

5. On December 31, 1981, respondent obtained a federal inspecti'" 
of the lettuce which revealed as follows, in relevant part: 

Products Inspected; Iceberg type LETTUCE in cartons printed "'Poro U 
Doz, Heads, Wrapped Lettuce, Produce of 
Growers Exchange, Inc,, Salinas, Calif.’' A])|)UcaiU 
states 460 cartons. 

Condition of Load; Stacked on pallets at above location. 

Condition of Pack: Fairly tight. Place packed. Heads individually dim 

wi-appcd. Net Weight per carton ranges from 27 '/i to 
31^4, average 291/2 lbs. Tare weight SVt lbs. 

Temperature of Product: In various cartons 39 to 45T, 

Remarks: Inspection and certificate restricted to net weight only at 
applicant’s request, 

6. Respondent has, to date, paid complainant $6,467.60, which ii 
$2,337.50 less than the amount alleged by complainant to bu dti« ard 
owing. 

7. A formal complaint was filed on June 28, 1982, ’which was within 
nine months from the time the cause of action herein accruotl. 

CONCLUSIONS 

There is only one issue in dispute between the parties. Hosjiondont 
claims that the lettuce was too light in weight, as the weight called for 
in the Department’s regulations (7 CFR 51.2517) is from 42 to 60 jjoiiiuIj 
per container, and the December 31, 1981, federal inspection showdl 
that the lettuce weighed fi’om 27Vi to 37% pounds per caiTini, averaging 
291/2 pounds. It was solely on this basis that respondent withhold Ihf 
$2,337.50 in dispute. Complainant argues that the lettuce \va.s not rvi* 
quired to meet any weight standai’ds since the contract specifically ex- 
cluded gi-ade factors. 

Respondent’s claim is without merit. The regulation on which it relici 
IS located within subpart 61, entitled United States Standards for Gradci 
of Lettu^ee. These standards do not apply to lettuce that is not reiiuired 
.0 be of any particular gi-ade, as in the instant case. This is further 
indicated by the introductory language of 7 CPR 5.2617, “(a) The fol- 
owing weight requirements may be used in connection with gi*ade.'' 

n eiacoimg added.) There are thus no weight requirements for let- 
pHcable *^0''tract explicitly states that gi’ade factors ni*e not ap- 

Respondent is, therefore, liable for the entii-e contract piice of $7,805.00, 
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less the $5,467.50 already paid, or $2,337.50. Its failure to pay this 
amount is a violation of section 2 of the Act, for which reparation should 
be awarded, with interest. 


ORDER 

Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,337.50, with interest thereon at the rate 
of 13 per cent per annum from February 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 


(No. 22,914) 

Let-Us-Pak V. Dan Garcia Brokerage, Inc PACA Docket No. 2- 
6357, Decided September 6, 1983. 

Admission of liability, 

Dechion by Donald A. Campbell, Judicial Officer. 

reparation order 

This is a reparation proceeding under the Perishable Agi’icultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation awai’d against 
respondent in the amount of $6,751.60 in connection with 2 shipments 
of lettuce in interstate and foreign commerce. A copy of the formal 
complaint was served upon respondent, which filed an answer thereto, 
admitting the material allegations of the complaint, including the in- 
debtedness claimed by complainant. Accordingly, the issuance of an 
order without further procedure is appropriate, pursuant to section 
47.8(d) of the Rules of Practice (7 CFR 47.8(d)). 

Complainant, Let-Us-Pak is a partnei’ship composed of Budd Hitch- 
cock, Thomas L. Hitchcock, Paul Sanchez, Joseph A, Russo, and Ronald 
Wesley whose address is P.O. Box 225, Salinas, California 93902. Re- 
spondent, Dan Garcia Brokerage, Inc,, is a corporation whose address 
is P.O. Box 999, Nogales, Arizona 86621. At the time of the transaction 
involved herein, respondent was licensed under the Act. 

The facts alleged in the formal complaint are hereby adopted as find- 
ings of fact of this order. On the basis of these facts, we conclude that 
the actions of respondent are in violation of section 2 of the Act (7 U.S.C. 
499b) and have resulted in damages to complainant of $6,761.50. Ac- 
cordingly, within 30 days from the date of this order, respondent shall 
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pay to complainant, as reparation, $6,751.50, with interest therein i 
the rate of 13 percent per annum from April 1, 1983, until paid, 
Copies of this order shall be served upon the parties. 


(No. 22,915) 

Martori Bros. Distributors v. Dan Garcia Brokerage, Inc. PACi 
Docket No. 2-6368. Decided September 6, 1983. 

Admission of liability. 

Decision by Donald A. Campbell, Judicial Officer. 

REPARATION ORDER 

This is a repai’ation proceeding under the Perishable Agi'icnlturil 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A limelf 
complaint was filed in which complainant seelts a repai'ation awaitl agai’S 
respondent in the amount of $7,256.90 in connection with 16 sltipmer/4 
of lettuce in interstate and foreign commerce. A copy of the foimJ 
complaint was served upon respondent, which filed an answer therfto, 
admitting the material allegations of the complaint, including the in- 
debtedness claimed by complainant. Accordingly, the issuniico ofii 
order without further procedure is appropriate, pursuant to sectiai 
47.8(d) of the Rules of Practice (7 CFR 47.8(d)). 

Complainant, Martori Bros. Distributors is a partnership conipoK'i 
of Anthony F. Martori, Edward J. Martori, Stephen A. Martori, Arthic 
J. Martori Estate, and Arthur J. Martori, Jr., whose address isiiffiil 
North Scottsdale Road, Scottsdale, Arizona 86253. Respondent, Da 
Garica Brokerage, Inc., is a corporation whose address is P-0, BoxDSS, 
Nogales, Aidzona 85621. At the time of the transaction involved herein, 
respondent was licensed under the Act. 

The facts alleged in the foi’mal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, wo conclud* 
that the actions of respondent are in violation of section 2 of the Ad 
(7 U.S.C. 499b) and have resulted in damages to complainant cJ 
$76,256.90. Accordingly, within 30 days from the date of this order 
respondent shall pay to complainant, as reparation, $76,256.90, niil 
interest thereon at the rate of 13 percent per annum from January 1 
1983, until paid. 

Copies of this order shall be ser'ved upon the parties. 
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(No. 22,916) 

Dave Kingston Produce, Inc. v. Sa-So Poultry Sales Co., Inc. 
a/tya Valentine Foods. PACA Docket No. 2-6230. Decided September 
12, 1983. 

Price adjiislmciit, clnimcd credit. 

Oefinis Becke)-, Presiding Officer. 

Complainant, pro s«. 

Robert G. Baiter, Philadelphia, Pennsylvania, for respondent. 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Pei'ishabie Agricultural 
Commodities Act, 1930 as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant sought an awai*d of reparation 
ill the amount of $19,508.26 in connection with the sale and shipment of 
two truckloads and one carlot of potatoes in interstate commerce. 

Copies of the report of investigation made by the Department were 
served upon the parties. A copy of the formal complaint was served 
upon respondent which filed an unsworn answer thereto, admitting li- 
ability to the complainant in the total amount of $18,908.25, and denying 
liability to the complainant in the amount of $600.00. Although the 
amount claimed as damages in the formal complaint exceeds $15,000.00, 
neither painty requested an oral healing. Therefore, the shortened method 
of procedure provided in section 47.20 of the Rules of Practice (7 CFR 
47. 20) is applicable. Under this procedui’e the verified pleadings of the 
parties are a part of the evidence in the case, as is the Department’s 
Report of Investigation. In addition, the parties were given the oppor- 
tunity to file evidence in the form of verified statements. Neither party 
did so. Neither did either party file a brief. 

FINDINGS OF FACT 

1. Complainant, Dave Kingston Produce, Inc., is a corporation whose 
address is P.O. Box 168, Ucon, Idaho. 

2, Respondent, Sa-So Poultry Sales Co., Inc., is a corporation also 
trading as Valentine Foods, with an address at 609 N. American Street, 
Philadelphia, Pennsylvania. At the time of the transaction involved herein 
respondent was licensed under the Act. 

S. On or about August 24, 1982, complainant sold to respondent, f.o.b., 
a truckload of U.S. No. 1 Idaho potatoes for a total invoice price of 
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$6,820.75. There were 191 fifty pound cartons of U.S. No. 1 size, &j 
count, at $11.00 each, for a total price of $2,101.00; 167 fifty pour/1 
cartons of U.S. No. 1 size, 110 count, at $7.75 each, for a total price of 
$1,294.25; and 442 fifty pound cartons of U.S. No, 1 size, 20 count a’, 
$7.76 each, for a total price of $3,026.50, The truckload of potatoes was 
shipped ft'om loading point in Idaho to Philadelphia, Pennsylvania, where 
it was received and accepted by respondent. 

4. On or about September 15, 1982, complainant sold a carlot of po- 
tatoes to respondent, f.o.b., for a total invoice price of $3,712.60, There 
were 200 fifty pound cartons of U.S. No. 1 size, 120 count, at $l0.2j 
each, for a total price of $2,050.00; 100 fifty pound cartons of U.S. No. 

1 size, 100 count, at $10.75 each, for a total price of $1,076.00; and 51 
fifty pound cartons of U.S. No. 1 size, 90 count, at $11.76 each, for a 
total price of $587-50. The carlot was shipped from loading point in Idaho 
to Philadelphia, Pennsylvania, where it was received and accepted by 
respondent. 

6. On or about October 15, 1982, complainant sold to respondent s , 
truckload of potatoes, f.o.b., for a total invoice price of $6,075.00. The 
truckload contained 500 fifty pound cartons U.S. No. 1 size, 120 count, 
at $6.60 each, for a total price of $2,750.00; 160 fifty pound cartons of 
U.S. No. 1 size, 80 count, at $8.50 each, for a total price of $1,276.00; 
175 fifty pound cartons of U.S. No. 1 size, 70 count, at $8.60 each, for 
a total contract price of $1,487.50; and 75 fifty pound cartons of U.S. 
No. 1 size, 60 count at $7.50 each, for a total price of $662.50. The 
potatoes were shipped from loading point in Idaho to respondent in 
Philadelphia, Pennsylvania, where they wei'e received and accepted by 
respondent. 

6. Respondent claimed that with respect to the shipment made on or 
about August 24, 1982, it was entitled to a $600.00 credit. However, 
respondent failed to submit any evidence which would substantiate its 
claim. 

7. A formal complaint was filed on December 27, 1982, which was 
within nine months of the date of the causes of action herein arose. 

CONCLUSIONS 

There is in issue in this proceeding only $600.00 which respomtenl 
claims it is due as a ei'edit on one of the three shipments of potatoes 
involved in this case. However, respondent has submitted no evidence 
to indicate that complainant ever gave it any credit in any amount with 
respect to the transaction which occurred on or about August 24, 1982, 
Respondent has admitted that it owes the remaining $18, 908. 26 involved 
in this proceeding. Based upon the sworn documentation of complainant 
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and the unsworn answer of respondent, which unsworn answer does 
not have evidentiary value, we conclude that complainant has carried 
its burden of proof that it sold and shipped U.S. No. 1 Idaho potatoes 
to respondent in interstate commerce in the total amount of $19,608.25, 
which shipments were received and accepted by respondent. Respond- 
ent is liable to complainant for the full purchase price of the three 
shipments. Respondent’s failure to pay to complainant such amount is 
a violation of section 2 of the Act for which reparation should be awarded 
to complainant with intei'est. 


ORDER 

Within 30 days from the date of this order respondent shall pay to 
complainant as reparation that $6,820.76, with interest thereon at the 
rate of 13 per cent per annum from October 1, 1982 until paid. 

Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation $3,712.60, with interest thereon at the rate 
of 13 per cent annum from October 1, 1982, until paid. 

Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation $6,076.00, with interest thereon at the rate 
of 13 per cent per annum from November 1, 1982, until paid. 

Copies of this order shall be served upon the pai’ties. 


(No. 22,917) 

Walters Produce, Inc.v. Francis Produce Company. PACA Docket 
No. 2-6026. Decided September 16, 1983. 

rmproper rejection — Inspection, limited — Damages, failure to prove. 

Dennis iJccAer, Presiding Officer. 

Complainant, pw sc. 

Stephen P. McCarroitf Silver Spring, Maryland, for respondent. 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq,). A timely 
complaint was filed in which complainant sought an award of reparation 
in the amount of $15,746.94 in connection of the sale of a carload of 
potatoes in interstate commerce. 

Copies of the report of investigation made by the Department were 
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served upon the parties. A copy of the formal complaint was sen'ei 
upon respondent which filed an answer and counterclaim thereto, de- 
nying liability to the complainant, and claiming damages in the amourj 
of $15,746.94. Although the amount claimed as damages in both tb 
formal complaint and the counterclaim exceeded $15,000,00, the short 
ened method of procedure provided in Section 47.20 of the Rules (■ 
Practice (7 CFR 47.20) is applicable because neither party requests: 
that an oral hearing be held. Under this procedure the verified pleading 
of the parties are a part of the evidence in the case, as is the Depart 
ment’s Report of Investigation. In addition, the parties were given lb 
opportunity to file evidence in the form of verified statements. Core 
plainant filed an answer to the counterclaim and a brief. Responder 
filed an answering statement, a petition to reopen which was gi-antet 
and a brief, which it subsequently amended. 

FINDINGS OP PACT 

1. Complainant, Walters Produce, Inc., is a corporation with a busi- 
ness address of P.O. Box 36, Newdale, Idaho. At the time of the trarj- 
action involved herein complainant was licensed under the Act. 

2. Respondent, Francis Produce Company, is a partnership composed 
of Anthony G. Francis and Joseph G. Francis, with a business address 
of 3048 White Horse Road, Greenville, South CiU’olina. At the time of 
the transaction involved herein respondent was licensed under the Act. 

3. On June 2, 1981, complainant sold to respondent a carload of U.S, 
No. I potatoes, f.o.b. The carload contained 1,100 bales, each bale con- 
taining 10 five lb. bags at a contract price of $16.50 per hundredweight, 
for a total price of $9,075.00. In addition the carload contained liIW 
bales, each bale containing five 10 lb. bags at a contract price of $14.5) 
per hundredweight for a total price of $7,975.00. Complainant paid the 
ft’eight for shipment in the total amount of $5,106,63 bringing tlie total 
price to be received fi’om respondent under the contract to $22,156.63. 

4. On or about June 2, 1981, the potatoes were subjected to a shipping 
point inspection, where they were found to gi'ade U.S. No, 1. On June 
3, 1981, the potatoes were shipped from Idaho to Greenville, South 
Carolina, where they wei*e placed at respondent’s warehouse at lO.Si) 
a.m. on June 9, 1981. At about 10:00 a.m. on June 10, 1981, respondenl 
was notified by the railroad that the potatoes had been placed. Re- 
spondent began to unload the car at 7:00 a.m. on June 11, 1931, and 
found rotten potatoes at the door. 

5. Upon finding rotten potatoes at the door respondent immediately 
sought to secure a federal inspection, but could not reach anyone at the 
inspector’s office on June 11, 1981. Respondent did not notify complain- 
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ant tliat it was rejecting the potatoes or that it had sought a federal 
inspection, but could not get it. On June 12, 1981, respondent secured 
a federal inspection. Such inspection showed in pertinent part as followsr 


Pro<lucts 

Inspected: 


Condition 

Load: 


Condition: 


Grade; 


LONG RUSSET POTATOES in mesh bags 
printed “Newdale Brand Idaho Potatoes, 

U.S. NO. 1, Packed In Idaho, Walters 
Produce, Inc., Newdale, Idaho 8S436, 
Produce of U.S. A., Grown in Idaho, 5 Lbs. 
or 10 Lbs. Net Wt.,'* placed in paper bags 
printed “Newdale Brand Idaho Pototoes, 

U.S. NO. 1., Packed in Idaho By H. 
Schwendiman, Newdale, Idaho, Produce of 
U.S. A., Contents 5-10 Lb, Bags or 10-^ Lb. 
Bags,” Manifested as 2200 Master Bags. 

Throughload, 4 or B Rows, 14 or 15 Layers, 
Quality: Mature, fairly clean, fairly bright to 
bright, fairly well to well shaped. Grade 
defects average 2% old shatter bruises, 
growth cracks and misshapen. 

Generally firm. In many samples none, in 
most of samples, range from 2 to 4%, 
average 2% damage by dry tape Fusarium 
Tuber Rot. In 30% of samples none, In 70% 
of samples 6 to 7%, average 4% bacterial Soft 
Rot in various stages. 

Meets quality requirements but fails to gi‘ade 
U.S, NO. 1 2 Inch or 4 Oz. minimum only 
account condition. 


Remarks: Inspection and certificate restricted to 

portion of load between door and upper 2 
layers of 2 Stacks each side of door. This 
certificate supercedes certificate NO. E 
172866. 


6. Respondent, having failed to notify complainant either that it was 
rejecting the load within 24 hours of being notified by the railway that 
the carload had been placed, or that it was seeking but had failed to 
secure a federal inspection within that time, accepted the produce. 

7. Complainant was notified that respondent had rejected the load of 
potatoes on June 12, 1981, by the broker in this matter Hubert H. Nall 
Company, Ine., Forest Park, Georgia. Initially complainant accepted 
respondent’s rejection, and sought to have the potatoes handled for its 
account by respondent. Respondent declined to do so, but helped com- 
plainant find an alternative receiver. Brand Brothers, to handle the 
potatoes for complainant’s account. Subsequently, complainant discov** 
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ered that the potatoes had not been inspected until thi’ee days after 
they airived, and notified respondent that it repudiated th<‘ prior re- 
jection of the potatoes. 

8, Brand Brothers handled the potatoes for complainant’s aecoiint, 
and remitted to it $6,408.69. 

9. A formal complaint was filed on February 9, 1982, which wa.s wil hiri 
nine months of the time of the cause of action involved honiin unisi*. A 
timely counterclaim was filed by the respondent on May 7, 1982. 


CONCLUSIONS 

This proceeding arises as a result of a series of events which lr<l to 
a carload of potatoes being wi'ongfully rejected by respondent a.s a result 
of its misunderstanding as to its obligations under the PAGA n'giilii- 
tions. In this case the parties entered a contract for the sale and (Udiveu’y, 
f.o.b., of a carload of potatoes consisting of 1,100 bales, eacli such bale 
containing 10 five pound bags, at $16.50 per hundredweight, mid nbo 
1, 100 bales consisting of five 10 pound bags at $14.50 per huwlredweight , 
for a total contract price of $17,050.00. In addition, compluinunl paid 
the freight for the benefit of respondent in the amount of $5,105.62, fur 
a total obligation by respondent to complainant of $22,156.68. 'I’ln' evi- 
dence is clear that complainant loaded the potatoes abonrd n raih'oad 
car, but at the end of the loading cycle put some potoatoes from a bin 
of low quality potatoes near the door of the car. Thereafter, re.spoii(leiil , 
when it began to unload the raih'oad cai' noticed that the poLattii's near 
the door appeared not to be U.S. No. 1. It immediately sought iiiMpcction 
by a federal inspector, but could not attain it in a timely fa.shi<in. When 
it did so, it only had asmall portion of the total load of potatoes inspt'cU'tl. 
Respondent’s delay in notifying complainant that it wished to rt>jis‘t the 
load, and the fact that it had a partial inspection which cannot hi' said 
to reflect the condition of the entire load, is fatal to its clefeiise uiid 
counterclaim. 

The pertinent times and dates during which these matters occui’i ed 
begin wth the arrival of the railroad car and its placement at I'c.spuufl- 
ents siding on March 9, 1981 at 10:30 a.m. It was not until a day later, 
probably around 10:00 a.m., that the railroad notified respoiuiout that 
the car had been place. Pursuant to 7 CFR 46.2(bb)(2) a receiver ri'jetts 
produce without reasonable cause when it fails to advise "the seller, 
shipper, or his agent that produce, complying with the contract will not 
be accepted. Pursuant to 47 CFR 46.2(cc) “reasonable time” is "(2) I *« ir 
fresh fruits and vegetables with respect to rail shipments, not to ('.weed 
oms after notice of aiTival and the cai' has been placed in a lixmlion 
where the produce is made accessible for inspection ...” In this ease 
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respondent was notified that the car had been placed in a location where 
the product was accessible for inspection or unloading at about 10:00 
a.m. on June 10, 1981. As is stated in 7 CFR 46.2(dd)(3) acceptance is 
“Failure of the consignee to give notice of rejection to the consignor 
within a reasonable time as defined in paragraph (ce) of this section,” 
Therefore, i*espondent had an obligation, if it were going to reject the 
produce, to notify complainant of its intention to do so no later than 
10:00 a.m, on June 11, 1981. The evidence in this case is clear that 
respondent did not give notice to complainant of its intention to reject 
the goods until June 12, 1981, when it did so through the broker, Hubert 
H. Nall Company. 

If there had been a timely rejection, the bui’den of proof would be 
on complainant to show that the potatoes involved made good delivery. 
However, since there was not a timely rejection, the burden of proof 
is on the respondent to show that there was not good delivery. Rocky 
Ford Distributing Co. v. Angel Produce Co,, 29 Agric. Dec. 93 (1970). 
Unfortunately for respondent, it failed to carry its burden of proof in 
this regard. Respondent attempted to show that the potatoes were not 
U.S. No. 1 at destination by an inspection of a portion of the load on 
June 12, 1981. The inspection certificate stated that the inspection was 
“restricted to portion of load between door and upper 2 layers of 2 
stacks each side of door.”, (200 bales). Such limited inspection clearly 
was not large enough to constitute an inspection of anywhere near one- 
half of the load of potatoes involved. The inspection of less than one- 
half of a load lacks probative value as to the condition of a full load of 
a commodity. A restricted inspection is not sufficient to show the con- 
dition of goods under these circumstances. Macio Saikhon v. Rnssell- 
Wo'd Company, Inc,, 34 Agi'ic. Dec. 1940 (1975); Muhial Vegetable 
Sales v. Select Distributors, Inc., 38 Agric. Dec. 1359, 1363 (1979). 
Thus, while there is no question that an average of about 5% of con- 
dition defects of the portion of the load of potatoes that was inspected 
shows that that portion did not grade U.S. No. 1, such limited in- 
spection is not sufficient to show that the entire load would not have 
made U.S. No. 1. For this reason we need not consider the subsequent 
inspection ordered by complainant on June 19, 1981, which showed that 
a small portion of the 2200 bales, or master bags, of potatoes on the 
load did make good deliveiy.* 

Neither does the fact that respondent could not secure an inspectioi 


’ The 600 master bags inspected at that time are, for the purposes of the recori 
insufficient to show the condition of the entire load of potatoes for the same reasons thi 
the restricted inspection of the potatoes near the door on June 12, 1&81, was insuffleien 
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within 24 hours of the time it was notified that the railroad car had befs 
placed aid it with respect to this wrongful rejection. 7 CFR 46.2(cc)ldj 
states in pertinent part that “If, within the applicable period, the re- 
ceiver . , , applies for but cannot obtain Federal inspection before Ih 
end of this period, (i.e., 24 hours) and so notifies the consignor ivithb 
the applicable period, the period shall be extended until . . . Federal 
inspection is made ...” Respondent having been notified that the ca 
was placed on June 10, 1981 at about 10:00 a.m., and not having hal 
the goods inspected untilJune 12, 1981, with notification to complainant 
occurring at 11:00 a.m,, on that date, allowed too much time to ]ap« 
to take advantage of this rule. 

Initially complainant accepted a rescission of the contract on the part 
of respondent when it was notified of the results of the June 12, 1981, 
inspection. However, complainant repudiated this recission shortly 
thereafter when it learned that the railroad car had been placed a", 
respondent’s place of business on June 9, 1981, with a three day lapse 
prior to inspection. Complainant was entitled to make such repudiation 
because it originally accepted the rescission based upon a mistake of 
fact as a result of respondent’s failure to convey to it all peiTinc-nt 
information. Martori Brothers, Distributors v. Onondaga Pwduce Co., 
Inc., et al., 27 Agi’ic. 673 (1968). 

Neither does the fact that respondent admitted that it put some poor 
quality potatoes in the doorway of the raili’oad car help respondent, Tli« 
unrefuted explanation of complainant in this regard was that at the erid 
of the run for bagging the potatoes, its employee accidentally placed 
some potatoes from a bin of questionable quality potatoes into the lot 
to be shipped to respondent. There is no indication of intentional wrong- 
doing in this regard. Indeed, it would seem that if there were any 
intentional wrongdoing it would hardly be likely that complainant would 
place the poorest quality bags of potatoes at the entrance to the car. 
Thus, respondent’s alternative theories that there was a rescission of 
the contract or there was a breach of warranty by the complainant muit 
fail because the facts are more supportive of the position that complain- 
ant originally I'escinded the contract based upon a lack of full knowledge, 
and that there was no breach of warranty by complainant in putting a 
small quantity of poor quality potatoes on the railroad car since the 
inspection could not be said to be reflective of the quality of the entire 
railroad car. 

Because of our conclusion above that respondent did not properly 
reject the potatoes it is liable for the full purchase price, including 
freight, less any damages it may have proved. Unfortunately for re- 
spondent it failed to prove any damages whatsoever because it did not 
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giibmit any kind of accounting with respect to those potatoes which were 
,iot U.S. No. 1 which were stacked near the door of the railroad car. 
Complainant, after unsuccessfully attempting to negotiate with respond- 
ent to handle the potatoes for its account, finally had them handled by 
prand Brothers, Atlanta, Georgia. Brand Brothers submitted an ac- 
counting to complainant showing that it netted $6,408.69 after handling 
the potatoes, which amount it paid to complainant for its account. 

Respondent is liable for the full pui'chase price of the carload of po- 
tatoes plus the freight which was paid for them by complainant in the 
total amount of $22,165.63, less the $6,408.69 paid to complainant by 
Brand Brothers when it handled the potatoes for complainant’s account. 
This amounts to a total liability on the part of respondent of $15,746.94. 
Respondent’s failure to pay complainant such amount is a violation of 
section 2 of the Act for which reparation should be awarded to com- 
plainant with interest. Respondent’s counterclaim should be dismissed. 

ORDER 

Within thirty days from the date of this order respondent shall pay 
to complainant, as repai’ation, $16,746.94, with interest thereon at the 
i‘ate of 13% per annum from July 1, 1981, until paid. Respondent’s 
counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 


(No. 22,918) 

SuNFRESH, Inc. v . Gerald D. Williams Co. PACA Docket No. 
2-6091. Decided September 16, 1983. 

Damages, return of pallets and boxes— Damages, breach of contract — Counterclaim, 
frciglit. 

EdimrA M. Silversiein, Presiding Officer. 

Complainant, prv se. 

Stephen R. Winfree, Sunnyside, Washington, for respondent. 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agi'icultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A tiniely 
complaint was filed in which complainant seeks a reparation award against 
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respondent in the amount of $4,370.40, in connection with two trans- 
actions, in interstate commerce, involving onions. 

A copy of the Department’s report of investigation was served on 
both parties. Respondent also was served with a copy of the complaint, 
and filed an answer thereto denying any liability to complainant, In 
addition, respondent filed a counterclaim in the amount of $627.00, in 
connection with the same two shipments of onions. 

Since the amount claimed as damages did not exceed $15,000,00 the 
shortened method of procedure provided in section 47,20 of the Rules 
of Practice (7 CFR §47.20) was followed. Pursuant to this procedure, 
the verified pleadings of the parties are considered part of the evidence 
of the case, as is the Department’s report of investigation. In addition, 
the parties were given the opportunity to file further evidence by way 
of sworn statements. Respondent filed a verified Answering Statement, 
and complainant filed a verified Statement in Reply. Respondent also 
filed a brief. 


FINDINGS OP FACT 

1. Complainant, Sunfresh, Inc., is a corporation whose mailing ad- 
dress is P.O. Box 400, Royal City, Washin^oii 99867. 

2. Respondent, Gerald D. Williams Co., is a corporation whose mail- 
ing address is P.O, Box 485, Sunnyside, Washington 98944, 

3. At all material times, both complainant and respondent were li- 
censed under the Act. 

4. On or about October 14, 1981, complainant sold respondent five 
tmckloads of onions at an f.o.b. price of $3.00 per hundredweight for 
shipment in interstate commerce, or in contemplation of interstate com- 
merce. Respondent was to pick up the first two loads of onions during 
the week of October 19, 1981. The remaining three loads were to be 
picked up three or four weeks later after notice to complainant. Pursuant 
to this agi’eement, the first two loads of onions were picked up by 
respondent on October 20, and October 21, 1981. These two bads were 
received and accepted by respondent which paid complainant for them 
in full. The onions were sold and shipped directly to Stokely-Van Camp, 
Inc., Frozen Foods Division, Albany, Georgia 97321, by respondent. At 
some later date, respondent returned 80 of the 160 pallets and bins in 
which these onions were packed. It also attempted to provide complaitt- 
ant with replacements for the remaining 80 pallets but complainant 
rejected them. 

5. Respondentadvised complainant, duringthe contract negotiations, 
that, after receipt of the first two loads, the remaining three loads would 
not be picked up until after respondent’s customer finished packing other 
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commodities. As respondent did not know when this would occur, it was 
to notify complainant when it would pick up the la.st three loads. 

6. Rather than waiting for notice from respondent, complainant con- 
tinued packing the onions in air tight triwall cardboard containers after 
respondent picked up the first two loads, and finished this packing on 
October 26, 1981. Responent was not ready for the remaining loads of 
onions until about one month later. After notice to complainant, two 
loads of onions were picked up by respondent on November 23, and 
November 24, 1981. The fifth load of onions was never picked up by 
respondent. It was not made a subject of the complaint. 

7. The November 23, and November 24, 1981, loads of onions were 
shipped from complainant’s location to John Inglis Frozen Foods (‘Tn- 
glis”) at Grandview, Washington. Upon their arrival, Inglis notified 
respondent of the “poor condition” of the onions. In turn, respondent 
notified complainant. 

8. Inglis ran the onions which had been delivei*ed on November 24, 
1981, through its processing plant on November 25, 1981. On December 
1 , 1981, it sent the following letter to respondent: 

The plant ran l-Vz bins on Tuesday, 11-24-81, of load number 
one, delivered 11-23-81. 

Raw produce used was 8,794 pounds. Pounds recovered were 
3,610 for a yield of 39.9%, The plant could not stay in grade 
because of the brown core and internal rot in the onions. 

The average yield on a normal year has been 68%. The average 
brown core and rot was 79.6% of all the grades taken. This 
does not make it at all feasible to run the onions. 

9. On December 7, 1981, complainant sent respondent a letter in 
which, in pertinent part, it stated: 

After receiving your letter of December 1, 1981, we decided 
to get any salvage possible on the onions you had purchased 
and had not yet picked up. We had 42, 160 lbs. of bulk #2 onions 
still being held on the floor for you, of that we were able to 
salvage five hundred 60# bags, without equating any overage 
in those bags we still recovered in excess of 61%. 

On approximately October 14, 1981, it was mutually agi'eed 
that Sunfresh would begin accumulating its #2 onions for you 
to be processed. In doing this the onions were placed tempo- 
rarily in a bulk container to be used only for transporting and 
then returned. When two loads were accumulated you were 
notified and arranged for a truck to haul it to your destination. 

The mai'ket continued to rise with excellent demand and we 
continued running hard and putting up the #2 onions for you 
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even though many other markets were available at double to 
triple the money you were paying. October 25, 1981, we finished 
packing onions and you were notified to pickup your product. 
Had we known at that time, the length of time the remaining 
three loads of onions were going to sit on our floor we would 
have placed them back into storage in the proper container, or 
marketed them to another person for immediate shipment. 

You were called once and sometimes twice a week, never giving 
us a definite pickup time for your onions. On November 23 and 
November 24, you picked up a load of onions still leaving one 
load on the floor which we have taken our loss on, and repacked 
for another consumer. 

We feel the situation was not handled properly as to time of 
purchase and time of pickup. We feel you owned the onions 
from the day we finished packing them. Therefore with this 
letter begins a formal action with PACA and an amount due 
Sunft'esh of $2,810.00 plus 160 (pallets and bins not yet re- 
turned) at $19.50 = $3,120.00 for a total of .$5,930.00 due. 

10. On December 16, 1981, respondent sent complainant a letter con 
taining the following infomation; 

We received your letter dated December 7, 1981, and there 
are clearly some exceptions that we must take concerning your 
comments. In mid-October we did contact your firm concerning 
the purchase of Number Two onions for processing as we had 
done the previous season. 

We did state that we could handle a volume of onions during 
the week of October 19-23 in oi’der to obtain a supply of finished 
product for Stokely-Van Camp. We further stated that they 
would move into a pack of squash and upon completion of this 
in 3 or 4 weeks we would then continue to pack onions. We 
also indicated that we had an additional packer who would bo 
running onions namely, John Inglis Frozen Foods. 

Upon completion of the fall packs we did continue to receive 
onions from you as well as other suppliers and we are continuing 
today. 

Upon receipt of the onions at John Inglis Frozen Foods they 
notified me of the poor condition of the onions and I immediately 
notified your firm. John Inglis processed 8,794 pounds of prod- 
uct from your deliveries. The brown core and rot was 79.6%i 
on this lot. The recovery was 3510 pounds of product or a yield 
of 39.9% compared to a normal of 68%. I then requested a 
thorough evaluation of the remainder of the product, copies of 
which are attached. These tests were as follows: 
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Grade Teat Record 
Onions 


11-23-81 Load #1 

Count 

Ounces 

Grade 

#1 Sample Size 

47.6 Ills 

760 


No. 1 

13.6 lbs 

216 

28,4% 

Rotten 

9 lbs 

144 

19,0% 

Brown Core 

25 lbs 

400 

52.6% 

#2 Sample Size 

52,5 lbs 

840 


No. 1 

9.6 lbs 

162 

18.1% 

Rotten 

6 lbs 

80 

9.6% 

Brown Core 

38 lbs 

608 

72.4% 

#3 Sample Size 

51,6 lbs 

824 


No. 1 

12 lbs 

192 

23.3% 

Rotton 

B lbs 

96 

11.7% 

Brown Core 

83.6 lbs 

636 

65.0% 

#4 Sample Size 

53 lbs 

848 


No. 1 

6.6 lbs 

88 

10.4% 

Rotten 

10 lbs 

160 

18.9% 

Brown Gore 

37.6 lbs 

600 

70.7% 

11-24-81 Load #2 

#1 Sample Size 

147.6 lbs 

2360 


No. 1 

39 lbs 

624 

26.4% 

Rotten 

30.5 lbs 

488 

20.7% 

Brown Core 

78 lbs 

1248 

62.9% 

#2 Sample Size 

61 lbs 

816 


No. 1 

6.6 lbs 

104 

12.8% 

Rotten 

10 lbs 

160 

19.6% 

Brown Core 

34.5 lbs 

652 

67.6% 

#3 Sample Size 

65.6 lbs 

888 


No. 1 

13 lbs 

208 

23.4% 

Rotten 

4.5 lbs 

72 

8.1% 

Brown Core 

38 lbs 

808 

68.6% 


This clearly indicates that the product was not useable and 
therefore no value [sic]. The product was stored in containers 
which did not allow circulation and by your own admittance 
[sic] stored on the floor and not in proper environment. Inglis 
has not yet filed a claim for freight, loss of product, and disposal 
of the product. We will forward these claims to you. 

In addition, Stokely-Van Camp has informed me that the prod- 
uct supplied by you did not meet grade because of internal 
browning. This product must be re-run in order to make grade 
at considerable cost. Your comments relative to a claim against 
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us seems most inappropriate for your fti'm clearly delivore<i 
inferior product in both instances. 

11. On January 22, 1982, Stokely-Van Camp, Inc., sent ros])<>]ulcnt 
a letter containing the following information: 

Reference onions received from Sun Fresh [sic] Farina No- 
vember 1981. These onions were mostly bad. They were jirc- 
dominateiy [sic] bolted onions with a lot of rot. We could not 
make fancy gi’ade out of these and in order to upgrade wo will 
have to repick thereby investing more dollai's into the product 
and perhaps even with this we may not upgrade to the do.sir«‘d 
product. Our first repick operation cost us 35(if per pound and 
this is prohibitive. We feel that we received what would nor- 
mally go in the garbage or pig feed, whatever is done with 
unsaleable product. 

The product came to us in corregated totes which in many ca-sea 
were made useable only by virtue of ropes which kept the aides 
from collapsing. They were, in all cases, in very poor condition. 

We threw them all away as they were in such poor condition. 
With such poor onions and poor conditions we do not anticipate 
doing any further business with Sun Fresh [sic] Fanns. 

12. On March 9, 1982, Inglis sent respondent a letter containing the 
following infonnation: 

With regal'd to the onions delivered to John Inglis Frozen Fo<)<1a, 
Grandview, WA; the product was unusable for processing; or 
in my opinion, anything else. We sampled these two loads in 
several places and you have a copy of the grade slijis. We 
rejected both loads after attempting a salvage run, rocjueatod 
by you, at considerable expense to us. Shortly after that, you 
and I reviewed the product and you were infomed that 
would not cover the in-coming freight or any other rolalt'd 
expenses to disposing of these two loads of rejected onioiia. 

We did pay you for the onions we attempted to process (8,79'l#’a), 

At that time I requested that you get this product removt>d 
from the plant site. 


s to the bins and pallets, they were removed mid-Jaiiiiavy. 
s you will recall both bins and pallets were in exlroinoly 
theni J'ot want to have to pay to diapoao of 

Regarding any additional costs to be born by John Inglis 
lozen oods, I feel that we have no further obligation to 
you or your supplier on this matter. 

^982, which was within niiio 
months of when the causes of action stated herein accrued. 
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CONCLUSION 

Complainant seeks $4,370.40 as owed it for two toads of onions 
($2,810.40), plus the cost of 80 pallets and bins used for transporting 
two other loads of onions ($1,560). Respondent disputes both claims. Its 
position is that the “poor” condition of the onions, and the pallets and 
bins, as well as its attempt to replace the latter jireclndes it from being 
obligated to complainant any further. 

Complainant does not deny the poor condition of the bins and pallets. 
In point of factj it implicity admits their condition in its verified State- 
ment in Reply.’ However, complainant claims that their poor condition 
gave respondent no right to dispose of them. While complainant may 
be right in this regard, inasmuch as the pictures submitted as evidence, 
as well as the statements from Stokely-Van Camp, Inc., confii’m the 
poor condition of the bins and pallets, we cannot conclude that they had 
any value, much less than $1,560 claimed by complainant. Therefore, 
since respondent made a good faith effort to replace the pallets and bins, 
and because the pallets and bins which were disposed of apparently had 
no value, complaint’s claim for damages in this regard is denied. 

Much like its evidence on the pallets and boxes, respondent’s evidence 
on the poor condition of the onions shipped to Inglis consisted of pictures 
and statements from Inglis.^ And again, complainant does not deny the 
condition of the onions at the time of delivery in late November 1981. 
Complainant argues, however, that the onions, at the time of packing 
in late October 1981, met its contractual obligations to respondent. Its 
position is that it correctly packed the onions in October, and that re- 
spondent should have picked them up at that time. Respondent claims 
that it told complainant that it would not take the last three loads of 
onions for several weeks after it picked up the first two. The dispute 
between the parties, thus, appears to evolve around whether, as re- 
spondent claims, it notified complainant that, while it would take deliv- 
ery of the first two loads of onions in October 1981, it would not talo 
delivery of the last three until after its customers finished packing oth< 
commodities.'* We are satisfied that the evidence, including the stati 


‘There it states; "The condition of the bins and pallets gave tiiem no right to dispi 
of them or replace them with others.” 

“Neither party i-aised an issue as to whether these onions moved in intei-state commer 
Since that is a jurisdictional issue, we raise it sua sponte. However, it is clear that 
onions did, at least, move in contemplation of interstate commerce. James WestncI 
Ray Westrick Farms, 42 Agile. Dec. 434 (1983). 

“it is noted that complainant has not claimed damages as to the fifth load of 
which respondent never picked up. See Findings of Fact No 6. 
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ments of the parties and of the third parties who submitted affidavits, 
indicates that it did so. Aecoi’dingly, it appears that complainant failed 
to handle the onions properly while they remained in its care, 

We must hold, however, since it appears that respondent took pos- 
session and control over the two loads of onions, that it accepted them. 
Bilroy’s Farm v. Ruby Produce, 30 Agi'ic. Dec. 1004 (1971). Having 
accepted them, respondent is obligated to the complainant for their full 
purchase prices less provable damages. CorrinProd. Sales v. Wholesale 
Prod. Supply, 34 Agidc. Dec. 1206 (1975). The evidence indicates that 
the contract prices for the two loads were $1,396.20 and $1,414.20, for 
a total of $2,810.40, and that respondent was paid for only 8,794 pounds 
out of the total of 93,680 pounds by Inglis. It follows that, while it should 
be obligated to complainant in the amount of $263.82, or the contract 
price of $3,00 per cwt. times 87.94 cwt, since the remaining onions were 
of no value, respondent should not be obligated to complainant for them. 

Respondent has counterclaimed in the amount of $527.00, which is 
the cost of freight for the two loads of onions. It is entitled to such 
damages as a result of complainant’s breach of contract. John C. Taylor 
Co. V. Wm, J. Hanlon Co., 30 Agric. Dec. 398 (1971). Since respondent 
is obligated to complainant in the amount of $263.82, complainant’s ob- 
ligation to respondent is in the amount of $263.18, i.e., $527 less $263.82, 
We And that complainant’s failure to pay respondent this amount is a 
violation of section 2 of the Act for which reparation plus interest should 
be awarded. 


ORDER 

Within thii’ty days from the date of this order, complainant shall pay 
I’espondent $263,18 plus interest in the amount of 13% per annum from 
December 1, 1981, until paid. 

Copies of this order shall be served on the parties. 


(No. 22,919) 

Cal-Shred, Inc. a/t/a Strawberry City Sales v. George De Paoli 
Distributing Company. PACA Docket No. 2-6107. Decided Septem- 
ber 15, 1983. 

F.O.B. Sale — Acceptance — Suitable shipping condition — Evidence of dumping — 
Measurement of damages. 

An inspection of the shipment of strawberries reveals they were not in suitable shipping 
condition upon arrival at destination. However, respondent failed to provide a dump 
certificate and a reliable accounting to measure any damages. Furthermore respondent 
submitted a document as evidence which showed that 48 cartons of strawberries were 
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sold two days before the inspection. Therefore respondent failed to meet its burden of 
pi'oof as to suitable shipping condition. Reparation was awarded to complaint. 

Deuuis Becker, Presiding Officer. 

Thomas R. Oliaeri, Newport Beach, California, for complaint. 

Respondent, pro se. 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agiicultur^l 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant sought an award of reparation 
in the amount of $731.00 in connection with the sale of strawberries in 
interstate commerce. 

Copies of the report of investigation made by the Department were 
served upon the parties. A copy of the formal complaint was served 
upon respondent which filed an answer thereto, denying liability with 
respect to the transaction. Subsequently, an order for payment of un- 
disputed amount was issued for $84.00, leaving for fui'ther determination 
the remaining $647.00. 

The claim for damages in the formal complaint does not exceed 
$15,000.00. Accordingly, the shortened method of procedure provided 
in section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are a part pf 
the evidence in the case, as is the Department's report of investigation. 
In addition, the parties were given an opportunity to file evidence in 
the form of verified statements. Complaint filed an opening statement, 
and respondent filed an answering statement. Complainant also filed a 
brief. 


FINDINGS OF PACT 

1. Complainant, Cal-Shred, Inc. a/t/a Strawberry City Sales, is a 
corporation with an address at P.O. Box 1176, Watsonville, California. 

2. Respondent, George De Paoli Distributing Company, is a corpo- 
ration with an address at 45 Plaza Circle, Salinas, California. At the 
time of the transaction in issue in this proceeding respondent was li- 
censed under the Act. 

3. On October 27, 1981, complainant sold to respondent 84 cartons of 
strawberries at $8.00 per carton, plus $42.00 for cooling and $17.00 for 
Tectrol, for a total contract price of $731.00, P.O.B. The strawberries 
were shipped on that date from California to Joplin, Missouri, where 
they were received by respondent’s customer Harry’s Pood Service on 
October 30, 1981. 
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4, On November 2, 1981 an undetermined number of cartons of straw- 
berries were inspected at Harry^s Pood Service place of business. The 
inspection showed in pertinent part as follows: 

Condition of Load' Stacked at above location in cool room. 

Condition: Bernes mostly ripe and (irm, From 5 to 13® 

average 9% damaged by bruising. From 10 to 18® 
average 14%, mostly Gray Mold Rot some Ethizopus 
Rot above half of which is accompanied by a light 
growth of mold. 

Reinarka: Applicant states above described lot was part of a 

trailer shipment from California. 

5, A formal complaint was filed in this proceeding on June 16, 1882 
which was within nine months of the time the cause of action involved 
herein arose. 


CONCLUSIONS 

Complainant claims that it shipped from California to Missouri 81 
cai’tons of strawbenics which had been pui’chased by respondent, Geoi'ge 
De Paoli Distributing Company. Respondent maintains that when the 
strawberries amved in Joplin, Missouri, they were in such unsatisfac- 
toiy condition as to indicated that complainant had violated the warranty 
of suitable condition when they were shipped. Respondent further avers 
that because the strawberries did not arrive until Friday afternoon, and 
could not be inspected until Monday November 2, 1981, they were re- 
jected by its customer Harry’s Pood Service. 

The unloading of the truck by Hariy’s Food Service on or about 
October 30, 1981 is an act of acceptance of the goods. Theron Ilookef 
Company v. Ben Gatz Co., 30 Agric. Dec. 1109, 1112 (1971). Therefore, 
the question which remains is whether complainant breached its war- 
ranty of suitable shipping condition due to the condition of the straw- 
berries when they were inspected on November 2, 1981, and if so the 
damages which were sustained by respondent. Respondent has admitted 
that it owed $84.00, or $1.00 per carton, of the total contract price of 
$731.00, and an order for the underdisputed amount has been issued 
against and paid by respondent. 

Accepting as true respondent’s statements that it could not secure an 
inspection prior to November 2, 1981, three days after the .strawberries 
arrived, we find on tliis record that the strawberries were not in suitable 
shipping condition when transported from California to Missouri, In 
Empire Distributing Company v. Wholesale Produce Supply, Inc., 32 
Agric. Dec. 1301 (1973), No. 2 strawberries with condition defects av- 
eraging 11 percent after three clays of transportation were found not to 
be in suitable shipping condition. Here we have 23 percent condition 
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defects after four days of travel and two days in storage for U.S. No. 

1 strawberries. We find this shows too much deterrioration for U.S. 
No. 1 strawberries. 

Despite the fact that the strawberries were not in suitable shipping 
condition complainant must prevail on the basis of this record. Respond- 
ent alleged that 36 cartons of strawberries were dumped by its receiver, 
but there was no dump certification provided. It is a requirement under 
the i'egulations that when goods are dumped a dump certificate be pro- 
vided which reflects such action. 7 CFR 46.23. Failure to do so provides 
lack of evidence of dumping, and leads to necessary conclusion that the 
strawberries were marketed La Mantia-Cullum Collier & Co . , Inc. v. 
Bet P. Castille, 34 Agric. Dec. 769 (1975). Equally importantly, re- 
spondent failed to provide a reliable accounting as regards the prices 
fetched for the strawberries which it does not claim were dumped. To 
establish damages it is necessai'y that respondent provide an accounting 
since damages are generally measured when there is a breach of war- 
ranty of suitable shipping condition as the difference between the market 
value of goods meeting the contract requirements and the value of those 
actually delivered. International Produce Distributors Inc. v. A&L Pro- 
dztce Co. , Inc. 31 Agi'ic. Dec. 366, 363 (1972). 

Furthermore, there is a fatal defect in respondent’s defense. Re- 
spondent submitted as evidence a document which purported to be an 
accounting which showed that the 48 cartons of strawberries which were 
not dumped were sold on October 31, 1981 for $3.50 per carton. The 
date of sale shown thereon was two days before the inspection on which 
respondent relies to establish that the strawberries were not in suitable 
shipping condition. Because of the sales and the lack of a dump certificate 
we cannot find that respondent has met its burden of pi’oof that the 
strawberries wei'e not in suitable shipping condition. Respondent is, 
therefore, liable to complainant for the full purchase price of the straw 
ben’ies, or $731.00, less the $84.00 which we have already awarded ' 
ant order dated October 27, 1982, or a net amount of $647.00. Respor 
ent’s failure to pay complainant such an amount is a violation of secti 

2 of the Act for which reparation should be awarded to complains 
with interest. 


ORDER 

Within 30 days from the date of this oi’der respondent shall pay cor 
plainant as reparation, $647.00, with interest thereon at the rate of 
percent per annum from December 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 22,920) 

Frito-Lay, Inc. v. Clyde Johnson. PACA Docket No. 2-5863. De- 
cided September 23, 1983. 

Excuse for non-performance — Conditions in contract — Conduct of parties gives mean- 
ing to contract. 

Where there is a provision in a contract holding respondent hannless if it cannot meet 
terms of contract, and the other party shows its understanding that provision is applicable 
when there is a crop failure, respondent is not liable. 

Geo^^ge S. Whitten, Presiding Officer. 

David P. Phillips, Dallas, Texas, for complainant. 

Williani A. Dre^igie, Grand Rapids, Michigan, for respondent 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agi'icultwral 
Commodities Act, 1930 as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an awai'd of reparation 
against respondent in the amount of $221,501.78, in connection with the 
alleged failure to deliver chipping potatoes in interstate commei'ce. 

A copy of the formal complaint and a copy of the Department's report 
of investigation were served upon respondent. A copy of the report of 
investigation was also served upon complainant. Respondent filed an 
answer to the complaint in which it denied owing any amount to com- 
plainant. 

Although the amount involved in the complaint exceeds $16,000. 00, 
the parties waived oral hearing and the shortened method of procedure 
provided in the Rules of Practice (7 CPR 47,20) is therefore applicable. 
Under this procedure the verified pleadings of the parties are considered 
a part of the evidence in the case as is the Department’s report of 
investigation. In addition the parties were given the opportunity to file 
evidence in the form of depositions or sworn statements. Complainant 
filed as an opening statement the deposition of respondent’s president. 
Respondent filed an answering statement. Complainant submitted a 
statement in reply which was not received in evidence because filed late. 
Complainant also submitted a brief which was not accepted because filed 
late. Respondent did not file a brief, 

FINDINGS OP PACT 

1. Complainant, Frito-Lay, Inc., is a corporation whose address is 
P.O. Box 36034, Dallas, Texas. 
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2. Respondent, Clyde Johnson, Inc., is a corporation whose address 
is Box 132, Martin, Michigan. At the time of the transaction involved 
herein respondent was licensed under the Act. 

3. On March 21, 1980, complainant and respondent entered into a 
contract for the sale of chipping potatoes by respondent to complainant. 
The contract was on a fom bearing the Frito-Lay, Inc., letterhead and 
entitled “Confii’mation of purchase.” Such contract provided in relevant 
part as follows; 

#3595 

SELLER: Clyde Johnson, Inc, 

SHIPPING POINT: Michigan 

PURCHASE MADE: 64,000 Cwt. Chipping Potatoes 

CONFIRMATION ISSUED: March 21, 1980 


SHIP TO PRITO-LAY, INC,, Any receiving point Frito-Lay so designates. 

PURCHASED SO AS TO ARRIVED: In a chipping condition and on 
buyePa orders & instructions. 


DELIVKRY DATE 

im-mj 

QUANTITY 

Scpt,-Oct 

26,000 

Stoi^gc 

30,000 

Novembor 1080 


December 1080 


January 1081 


Fcbttiury 1081 


Mardi 1081 


April 1081 



UNIT GRADE SIZE 

Cwt. US# I A 

Cwt US#1 A 


COMMODITY 

UNIT PIUCE 

Chipping potala(«i 

$3 85 

Chipping potatoes 



$4.46 Nov 


$4.65 Dec, 


$4.85 Jan 


$6.05 Feb. 


$5 45 Mar. 


$6 85 Apr, 


September & October deliveries to be treated with MH 30, Seller will not 
be held responsible for any default of this contract due to circumstances 
beyond his reasonable control. All potatoes under this contract guaranteed 
to chip to Frito-Lay^s satisfaction upon arrival, Prito-Lay reserves the 
option of not accepting delivery of potatoes which does not meet the above 
shipping schedule, 

PURCHASED: F.O.B. SHIPPING POINT: Michigan 


TRUCK; Yes; ABOVE GRADES AND CONDITIONS GUARANTEED 
DESTINATION: Yes 


PURCHASER MAY AT ANY TIME RETURN TO SELLER AT 
SELLER^S EXPENSE ANY PORTION OF GOODS LISTED HEREIN, 
WHEN IN THE OPINION OF PURCHASER IN ITS SOLE 
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DISCRETION SUCH GOODS DO NOT CHIP TO ITS SATISFACTION 
AND PURCHASER, AT ITS ELECTION, SHALL BE ENTITLED TO 
RECEIVE FROM SELLER FOR SUCH RETURNED GOODS PULL 
CREDIT THEREFOR OR REPLACEMENT THEREOF WITH GOODS 
THAT DO CHIP TO PURCHASER’S SATISFACTION. SELLER 
GUARANTEES PROPER LOADING ACCORDING TO CARRIERS’ 

TARIFF SPECIFICATIONS AND GUARANTEES LOWEST 
THROUGH RATE 

4. It was respondent’s practice to enter into verbal agreements willi 
gi'owers in the state of Michigan to secure supplies of chipping polatoei 
and subsequently, in the summer, after return of its president, Jamei 
Boss, from other business in Florida, to reduce the verbal agi’eeincnU 
to writing. During the 1980 potato growing season Michigan potato 
growers experienced a severe crop failure caused by excessive rainfall. 
The excessive rains occurred throughout the gi’owing season, but were 
worst in the late spring-early summer, and at times left significant 
amounts of water standing in gi’owing potato fields. In addition to caus- 
ing extensive reduction in the total potato crop harvested, the rains also 
caused blight and made storage of potatoes for delivery of potatoes from 
November, 1980 through April, 1981, very difficult and in some cases 
impossible. Many of the potatoes had to be harvested wet to keep them 
ft’om rotting in the gi’ound, and because they were wet they would not 
store well and were subsequently lost through breakdown during stor- 
age. The chipping quality of potatoes which were able to be stored was 
often adversely affected. 

6. During September of 1980, Norman C. Berger, a member of the 
Boai'd of Directors of respondent coi*poration, had discussions with Mr, 
Sylvester Elder, Mid-Centi'al area potato buyer for complainant cor- 
poration, conceiTiing the severe crop failure in Michigan in 1980. Based 
upon what was agi’eed to be an unforeseen and uncontrollable severe 
crop failure, Mr. Elder “balanced,” or in other words “cancelled out," 
the September-October portion of the contract between com]3lninanl 
and respondent. No deliveries were made by respondent to complainant 
under the September-October portion of this contract. However, two 
loads of potatoes were delivered by respondent to complainant in Oc- 
tober and November, but at delivered prices in excess of those specified 
in the contract. The November load of potatoes was rejected by com- 
plainant. 

6. At the same time that Mr. Berger and Mr. Elder agi'eed to the 
cancellation of the September-October portion of the potato contract 
ihey also discussed cancelling the winter portion of the contract for tlie 
same reason but agi'eed not to do so at that time because respondent 
rVas willing to try to supply potatoes to Frito-Lay. At that time Mr. 
3erger and Mr. Elder agi’eed that if respondent could not supply the 
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potatoes under the winter or storage portion of the contract that this 
portion of the contract would also be cancelled. 

7. On September 30, 1980, James Boss, president of respondent 
corporation sent the following letter to Sylvester Elder: 

Mr, Elder, 

Per your phone conversation with Mr. Norm Berger, please balance our 
summer contract #3695, 

8. On February 24, 1981, Bill Robards, Eastern area manager for 
Frito-Lay, sent a telegram to James Boss of Clyde Johnson, Inc. which 
stated in relevant part as follows: 

THIS WIRE IS TO CONFIRM OUR ORDER FOR POTATOES PLACED 
WITH YOUR COMPANY BY SYLVESTER ELDER, ON FRIDAY, 
FEBRUARY 20, 1981. 

DELIVER TO FRITO-LAY, INC., ALLEN PARK, MICHIGAN: 
a-23-81 PO 2060 

2-24-81 PO 2170 

a-26-81 PO 2186 

2-2(5-81 PO 2243 

a-27-^1 PO 2323 

DELIVER TO FRITO-LAY, INC., WOOSTER, OHIO: 

2-23-81 PO 2921 
2-24-81 PO 2926 
2-25-81 PO 2930 
2-25-81 PO 293B 
2-27-81 PO 2940 

Respondent did not make any deliveries to complainant in response to 
complainant’s order. 

9. On March 20, 1981, Bill Robards again sent a telegram to com- 
plainant which stated in relevant part as follows; 

OUR RECORDS INDICATE AN OUTSTANDING BALANCE OF 40,000 
CWT. OF CHIPPING POTATOES DUE FRITO-LAY, INC., FROM 
CLYDE JOHNSON, INC., ON CONTRACT NUMBER 3695. WE 
EXPECT DELIVERY OF THIS CONTRACT, PLEASE SHIP THE 
FOLLOWING SCHEDULE TO ARRIVE ON THE DATES LISTED; 
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DATE 

PO # 

DESTINATION 

PO # 

DESTINATION 

3/24781 

2060 

Allen Park, Mi. 

2921 

WOOSTER, 

OHIO 

3/26/81 

2170 

Allen Park, Mi 

2926 

WOOSTER, 

OHIO 

3/26/81 

2186 

Allen Park, Mi. 

2930 

WOOSTER, 

OHIO 

3/27/81 

2243 

Allen Park, Mi, 

2936 

WOOSTER, 

OHIO 


Upon your failure to ship this schedule^ we will buy potatoes on the open 
market against your account. 

10. On March 26, 1981, James Boss sent a telegram to Frito-Lay 
which stated in relevant pai’t as follows: 

ATTN BILL ROBARDS EASTERN AREA POTATO PURCHASING 
MANAGER YOU ARB WELL AWARE OP THE DRASTIC 
PRODUCTION LOSSES OF MICHIGAN POTATOES. DUE TO 
CIRCUMSTANCES BEYOND OUR REASONABLE CONTROL, WE 
ARE UNABLE TO COMPLETE DELIVERY OF CONTRACT NUMBER 
3695. WE WILL NOT AUTHORIZE PURCHASE OP POTATOES FOR 
OUR ACCOUNT. 

11, An informal complaint was filed on April 16, 1981, which was 
within nine months after the cause of action alleged herein accrued. 

CONCLUSIONS 

Complainant brings this action to recover the difference between its 
cost of cover and the contract prices for the 39,000 hundredweight of 
storage potatoes which were scheduled for shipment sometime during 
November of 1980 through April of 1981. Complainant stated in its 
formal complaint its belief that “respondent was in a position to fiilfllJ 
its delivery commitments under the Agi’eement, and there were no 
cu’cumstances beyond respondent’s reasonable control which raacio re- 
spondent unable to complete delivery.” 

Respondent points to the sentence in the contract stating: “Seller will 
not be held responsible for any default of this contract due to circum- 
stances beyond his reasonable control,” Respondent claims that this 
clause of the contract excused pei’formance due to the widespread crop 
failure in Michigan referred to in the findings of fact. 

The provision of the Uniform Commercial Code (section 2-B16) ex- 
cusing performance which has been made “impracticable by the occur- 
rence of a contingency the non-occuiTence of which was a basic assumption 
on which the contract was made ...” has been dealt with in previous 
decisions by this Department. See Bliss Produce Co. v, A. E. AlbeA 
& Sous, 36 A.D. 742 (1976). Under this and other decisions the subject 
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contract would be judged to fall outside the impracticability excuse of 
the Code since it did not call for potatoes from specified farm acreage. 
However, in this case we are confronted with an additional provision 
inserted by the parties into their contract, namely: "seller will not be 
lield responsible for any default of this contract due to circumstances 
beyond his reasonable control.” The phrase “circumstances beyond his 
reasonable control” is ambiguous, and we would normally interpret such 
a phrase in the light of the traditional law of impracticability reflected 
in the Uniform Commercial Code. Under such an interpretation the 
language inserted by the parties in their contract would certainly be 
superfluous and unnecessary, but in no wise remai’kable on that account, 
since parties often include in contracts statements which only affirm 
that which would in any case be dictated by the law. There is, however, 
a principle of interpretation in regard to ambiguous contractual terms 
which, when applicable, can be of gi'eat consequence. We deem the 
principle to be applicable in this case. Simpson (Ch. 7, §67, Handbook 
of the Law of Contracts, p. 254, 1954 Ed.) states the principle as follows: 

The interpretation which the parties themselves have placed 
on their contract, as shown by them conduct subsequent to its 
formation, will have great weight in determining the meaning 
to be given to doubtful terms and has been said to be "the best 
evidence of their intention.” (cases cited) 

Respondent submitted as a part of its answering statement the sworn 
statement of Norman C. Berger, a member of its board of directoi's, 
the substance of which has been adopted by us in findings of fact 5 and 
6. This statement was totally unrebutted by complainant, and we ac- 
cordingly accept the facts related therein as established. According to 
Mr. Berger; 

Based upon [the] unforeseen and uncontrollable severe crop 
failure Mr. Sylvester Elder "balanced” or in other words “can- 
celled out” the September-October portion of our contract, be- 
cause he realized at the time that our inability to deliver was 
due to circumstances beyond our reasonable control. 

In accord with this statement we see no alternative but to find that 
complainant has acquiesced in deeming the Michigan crop failure as a 
circumstance beyond the reasonable control of I'espondent. Mr. Berger 
further stated: 

I left the discussions with Mr. Elder with the understanding 
that if Clyde Johnson could not deliver the potatoes under the 
winter or storage portion of the contract that it too would be 
balanced because the crop failure was clearly due to circum- 
stances beyond our reasonable control. 

Even if the above quoted statement by Mr, Berger is not construed as 
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evidencing an agi^eement to excuse further performance under th- 
tract, it does further establish what the parties meant by ^‘circum** r 
beyond his reasonable control” We conclude that respondent ^ ' 
cused under this clause of the contract from further deliveries ^ 
the crop failure in Michigan. Accordingly, the complaint should t- 
missed. 


ORDER 


The complaint is dismissed- 

Copies of this order shall be served upon the pai'ties. 


(No. 22,921) 

Mutual Vegetable Sales v. Hite’s Point PACA Docket Xg 
5900. Decided September 23, 1983. 

Rejection, rightful — ^IVansportation conditions, burden of proof— Warranty cf 
able shipping condition — Chemical effect by mixing lettuce and cantaloupe— 
plaint dismissed. 

Where respondent showed that the way complainant packed the lettuce, causing a 
of ail- space on the side walls of the trailer, it proved complainant violated the Harr&j'-" ^ 
of suitable shipping coaditicjii, and that lettuce did not make good delivery. 
awarded to respondent. 

George S. Whitten^ Presiding Officer. 

Matthew M. AdcFnerneyt Newport Beach, California, for complainant. 
heHcry Gudgeon, North field, Illinois, for respondent. 

Decision by Doimld A. Campbell, Judicial Officer. 

DECISION AND ORDER 

PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agriculture 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq,). A 
complaint was filed in which complainant seeks an award of repai^U^ r: 
n the amount of $4,488.34 in connection with the sale of SOO cartons 'J 
*ettuce to respondent in interstate commerce. 

Copies of the Report of Investigation made by the Department 
served upon the parties. A copy of the formal complaint was serve-i 
upon respondent which filed an answer thereto denying liability to cc^m- 
clamant and requesting an oral hearing. Respondent also filed a 
erclaim arising in part out of the same transaction and in part base'i 
ipon the alleged unauthorized resale by complainant of 126 one^kCf 
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cartons of cantaloupes which were contained on the same tnick as the 
lettuce, and had been purchased by respondent from Hal Abbatte Com- 
pany. Complainant filed a reply to the counterclaim denying any liability 
thereunder. 

An oral hearing was held on July 22, 1982, in Cleveland, Ohio. Two 
witnesses testified at the hearing on behalf of respondent. Complainant 
did not appear at the hearing. Both parties filed briefs and claims for 
fees and expenses. 


FINDINGS OF PACT 

1. Complainant, Mutual Vegetable Sales, is a corporation whose 
address is P.0, Box 1996, Salinas, California. At the time of the trans- 
action involved herein complainant was licensed under the Act. 

2. Respondent is an individual, George T. Hite, doing business as 
Hite's Point, whose address is Route 2, U.S. 260 South, Norwalk, Ohio. 
At the time of the transaction involved herein respondent was licensed 
under the Act. 

3. On or about September 17, 1980, complainant sold to respondent 
800 cartons of ungi'aded lettuce, size 24’s, at $4.00 per carton, plus $.60 
cooling and $22.60 for a Ryan temperature recorder, or a total of ^,702.50, 
f.o.b. The invoice sent by complainant contained the notation: "ALL 
SALES F.O.B. NO GRADE CONTRACT GOOD DELIVERY 
STANDARDS APPLY EXCLUDING BRUISING AND/OR DISCOL- 
ORATION FOLLOWING BRUISING,” 

4. A Truck containing 126 one-half cartons of cantaloupes loaded in 
the nose of the truck, and purchased by respondent from Hal Abbatte 
Company, annved at Grower’s Vacuum Cool Company in Salinas, Cal- 
ifornia at 4:30 p.m. on September 17, 1980, to pick up the lettuce. The 
lettuce was loaded onto the ti’uck, and the truck left the place of business 
of Grower’s Vacuum Cool Company at 10:30 p.m. on September 17, The 
lettuce arived at respondent’s place of business in Norwalk, Ohio on 
September 22, 1980. 

6, Subsequent to ai'rival the lettuce was federally inspected at re- 
spondent’s place of business, while still on the truck, at 1:30 p.m. or 
September 22, 1980, with the following results in relevant part: 

Condition of Equipment; Mechanical refrigeration nnit in operation. 

Products Inspected: Iceberg LETTUCE in cartons printed ‘'Merri 

Farms, 2 doz. heads, Merrill Farms, Salinas, Ca 
ifornia,” Applicant states 800 cartons. 

Condition of Load: Loaded in rear % length of trailer, crosswise a 

omsidea, 6 and 7 rows, 5 to 7 layers. 
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Condition of Pack: Tight in layers. 

Temperature of Product: Rear doors. Top layer 46‘*F., floor layer At 

side door: Top layer TO'^F., floor layer 7*PK. 

Condition. Heads or portions of heads not affected by c^rr 

dition defects are fresh and crisp. Wmpper 
No decay. Nead leaves: Damage by Husaett 
ting ranges from 7 to 12 heads per eartoiij wcngn 
40%. Decay in most cartons from Ito 16 headsj b 
some none, average 26%, Bacterial Soft Rot, mosth 
early, some in advanced stages, affecting 3 ouUf 
leaves to entire head. 

Remarks. Inspection and certificate restricted to prodiiit ard 

lading m 4 stacks nearest rear doors, upper 2 by- 
ers of next 6 stacks and upper 3 layei s of 2 stacks 
inside door. 


6. The temperature tape from the Ryan recorder included with the 
lettuce shows a date of 9^7/80 and a time of 11:10. The trace on the 
tape appears to begin at about the fourth hour at approximately 73® and 
continues steady at about 73-74“ until the ninth hour where there is a 
vertical line indicating that the unit was jarred and an immediate almost 
vertical drop to approximately 50“ at the tenth hour. The trace continues 
to drop more gi*adually at 40“ at about the 13th hour, at which point it 
rises sharply to approximately 54“ at about the 15th hour and imme- 
diately begins a decline to about 43“ at the 18th hour, from whence there 
is a steady and gradual decline to 40“ at about the 46th hour. The la|« 
continues at 40° until approximatley the 66th hour where it drops below 
the 40“ line to about 39° until approximately the 66th hour. The trace 
continues at 40° until approximately 108th hour where it can no longer 
be seen. At approximately the 119th hour the trace begins again at 6?’ 
with an immediate vertical drop to about 42“ and a further moi-c gradual 
decline to about 37° at the 120th hour. There is a further gradual <lecline 
to about 34” at the 126th hour. Immediately after the 126th hour there 
is an almost vertical rise to approximately 64° within one-half hour’s 
time and a subsequent and immediate fall to about 36° at the 129th horr 
where the trace ends. 

A Ryan recorder was also included with the cantaloupes. The ta])e 
from this recorder is dated 9-17-80 and the time is stated to be 1:40. 
The trace on this tape begins at approximately the 6th hour with a 
vertical drop from 80“ to approximately 42“ at the 7th hour. At the 7th 
hour there is almost a vertical rise to approximately 65“ with an im- 
mediate drop back to appi’oximately 41° at approximately the 16tli hour. 
The tape continues between 41 and 43“ until the 36th hour and then 
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gi’adualiy falls to 40“ at the 48th hour where it continues (with the 
exception of one slight rise to about 42“ at the 76th hour) until the 96th 
hour. There is then a gradual rise to about 41“ at the 108th hour and a 
further gradual rise to about 42“ at the 126th hour where the trace ends. 

7. Shortly after the federal inspection at destination respondent com- 
municated to complainant through the broker its rejection of the lettuce. 
Respondent could have unloaded the cantaloupes from the truck at this 
time by first unloading approximately 150 cartons of lettuce, but re- 
spondent did not do so due to its fear that such action might worsen 
the condition of the lettuce. 

8. The truck containing the lettuce and the cantaloupes was sent by 
complainant to Walter Galley & Sons, Inc., in Cleveland, Ohio to be 
sold on a consignment basis. Walter Gailey & Sons, Inc., issued an 
accounting showing gross proceeds of the resale of the lettuce of $2,103.66, 
and gross proceeds of the resale of the cantaloupes in the amount of 
$630.00. Brokerage in the amount of $120.00, an inspection fee in the 
amount of $27.00 and a handling charge in the amount of $42.50 were 
deducted from the gi'oss proceeds of the lettuce, and complainant I’e- 
eeived net proceeds in the amount of $1,914.16. Walter Gailey & Sons, 
Inc., made no deduction for freight in accounting to complainant since 
complainant had already paid freight in the total amount of $2,700.00. 
However, on insti-uction from complainant Walter Gailey & Sons, Inc. 
deducted freight in the amount of $367.92 from the $630.00 gi’oss pro- 
ceeds of the resale of the cantaloupes, and paid the resulting net amount 
of $262.08 to respondent. 

9. After arrival at the place of business of Walter Gailey & Sons, 
Iiic., in Cleveland, Ohio, the lettuce was subjected to an unrestricted 
inspection during the process of unloading. This fedei'al inspection showed 
in relevant parts as follows: 

DATE: September 23, 1980 

HOUR: 10:20 AM 


WHERE INSPECTED: Applicant’s clock 

CoiulitiQii of Equipment: Mechanical refrigeration unit in operation, 

f^roducta Inspected: Iceberg LETTUCE in cartons printed 

Farms, 2 doz, heads, Merrill Farms, Salinas, Cal- 
ifornia/* Applicant states 800 cartons. 

Condition of Load: Loaded in rear length of trailer, crosswise an 

on-sides, 4 and 5 rows, 3 to 7 layers. 



1580 


PERISHABLE AGRICULTURAL COMMODITIES ACT 
Cite as 42 A.D. 1576 


Condition of Pack. 


Temperature of Product: 
Condition: 


Remarks: 


Tight in layers. 

Rear doors: Top layer 45^ F., flora* Uiyor -17' V\ 

Heads or portions of headvS not affected by c-.n 
dition defects are fresh and crisp. 

No decay. Head leaves: Damage by UiHsct 
ting in most cartons from 12 to 16 heads, ami 
none, average 47%. Decay in moat cm tmm fron 31 
to 7 heads per carton^ and many 11 to 21 
average 38%, BactenJilSoft Rot, mostly curly, mar/ 
advanced stages, affecting 3 outer leuvca to c nlire 
head and occurring throughout iiuclt anil kKid, 

Inspected during process of unlcmdiug. 


10. 35 cartons of the cantaloupes were subjected to fecloi-al iiisju’clion 
at the place of business of Walter Gailey & Sons, Inc. on SepLonibev 2-1, 
1980, at 1:42 p.m., while stacked in the receiver’s warehouse. Such 
inspection showed the temperature of the cantaloupes to be 03“ F. lo 
55"F , and also showed the condition to have been as follow.s: 

Generally yellow gi-ound color. Damage by bruising ranges 
from 1 to 3 melons per carton, average 11%. Decay ranges from 
4 to 10 melons per carton, average 43% Cladosporium Hoi 
generally in eai’ly stages generally affecting stems scars. U(?- 
mainder ripe and fu'm, 

11. The formal complaint was filed on June 2, 1981, which was within 
9 months after the cause of action alleged herein accrued. 

CONCLUSION 

Complainant brings this action to recover damages for what it alleges 
to be a wrongful rejection of the lettuce on the part of I’espondimt. I'he 
1 ‘eeord indicates that respondent made a timely rejection, and commu- 
nicated such rejection to complainant in a timely manner, in addiliiu), 
complainant does not dispute the timeliness of the rejection or tiu' com- 
mianication of the rejection. Complainant instead contends that 111 a re 
jection was substantively wrongful. 

Of course, there is no question but that the lettuce involvc'd itiTtvcd 
with condition defects well in excess of what is allowed undor I ho giKKi 
delivery standards. See 7 CFR 46.44. However, for such gooil doliveri' 
standards to be applicable under the f.o.b. terms ofthe contract, Irun^- 

)rmal. Ootnplainardt 
■al inspection of Ific 
m services niul con- 
that Lransporlation 


,xvx.o onu uuiiuiuoiis muse nave oeen 

contends that the temperatures shown by the feci 
lettuce at destination demonstrate that transpoi'ta 
ditions were in fact abnormal. The burden of provii 
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was abnormal rests upon complainant. See Tenueco Went, Inc. v. Gilbeii 
Distributing, Inc , 38 A.D. 488 (1979j. Whether complainant has met 
that burden presents us with an admittedly close cpiestion. The Ryan 
temperature tape covering the lettuce was apparently placed on board 
the truck at about 11 p.m. on Sejitember 17, 1980, which was approx- 
imately the time stated on the bill of lading for the departure of the 
truck. Since the tape was removed from the truck prior to the federal 
inspection of September 22, at 1:30 p.m., the maximum time which the 
tape should have imn would be approximately 110 hours. The trace on 
the tape, although faint, appears to end at approximately the 110th 
hour. Accordingly, we conclude that the subsequent trace, referred to 
in the findings of fact, beginning at approximately the 119th hour and 
exteiiding to approximately the 129th hour is irrelevant to this case. 
Throughout most of the trip by truck the trace on the tape shows an 
average of 40 to 41° fahrenheit. However, the report of investigation 
contains a letter from Ryan Instruments, Inc. which states that the 
Ryan temperature recorder was calibrated subsequent to its use on the 
subject load and was found to be reading 2.5° low at 35°F. Accordingly, 
it seems that we should add approximately 2.5° to the 40 to 41° average 
temperature shown by this particular Ryan tape. 

The load contained an additional Ryan temperature recorder for the 
cantaloupes. The trace on this recorder also shows an average of 40 to 
‘1I°P throughout the vast majority of the trip. This instrument was also 
calibrated subsequent to its use on the subject truck and the report of 
investigation contains a letter from Ryan Instrument, Inc. stating that 
this instrument was found to be accurate. Accordingly it would seem 
that depending on the location within the track the air temperatures 
I’egistered by the two Ryan recorders ranged between 40° and 43'/2“ 
througout most of the time that the lettuce was in transit. 

The complainant urges that the temperatures recorded at the side 
door of the trailer by the federal inspector at 1:30 p.m. on September 
22, clearly indicate that the lettuce was carried at abnormal tempera- 
tures. The federal inspection shows temperatures at the side door as 
being 70° for the top layer and 74° for the floor layer. However, it is 
necessary that we explain these temjjeratures in the light of the tem- 
peratures shown at the rear door (45 to 46°F) and the temperatures 
shown by the Ryan tapes. There are two explanations that seem most 
likely to us for the 70° range of temperatures at the side door and neither 
of these explanations points towards responsibility on the part of re- 
spondent. P’irst of all George Hite personally viewed the load of lettuce 
after its arrival and testified as follows at the oral hearing: 

Q. Are there air passages in the body of the load? 

A, No, sir. 
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Q. Were they tied together? 

A. Very tight. 

Q. There was no air passage at all in the body of load itself? 

A. No, sir. 

Q. Were you speaking of the cantaloupes? 

A. I am speaking of the lettuce. 

Q. How were the canteloupes loaded, do you recall? 

A, I can't really say, because they were positioned in front of 
the lettuce, and when I tried to gain access to the cantelou[>es, 
the lettuce was stacked higher than the opening of the side 
door, and since they were tied and stacked, it was quite a 
problem to just get at the second recorder. 

Q. How did you get at that second recorder? 

A. Well, one of my employees, we used the step ladder, and 
we took a box or two out of the way so we could shimmy up 
over the top of the lettuce and we just straightened out a coat 
hanger and used the end of the coat hanger to secure the second 
recorder to present to Ed Cimino to pass on Mutual Vegetables 
Sates. 

Q. How much space was there between the top of the lettuce 
and the overhead of the tinick itself, would you say? 

A. I would estimate nor more than 18 inches. 

Q. Just physically? 

A. Right, and we had the canvas sleeve carry the air to Iho 
back of the trailer, compressed rather tightly while we were 
scooting after the second recorder. 

Q. With the lettuce packed at the side door, was it very close 
to the side door, or how much air space was on the side between 
the wall of the tnick and the edge of the lettuce boxes? 

A. There was no air space. 

Q. Then, at the rear of the truck, about how much space was 
there between the real’ doors and the end boxes of the lettuce? 

A. There was a full load, but I can’t answer that accurately. 

Q. What are full loads of lettuce on the back of the truck? 

A. I can’t tell you how compressed it was to the back doors. 

This testimony by George Hite was uncontradicted by complainant. We 
conclude that the way in which complainant packed the lettuce so as lo 
cause a lack of air space on the side walls of the trailer contributed to 
the high temperatures registered at the side doors. In addition It is well 
known that the decay process in lettuce will also generate high tem- 
peratures. Undoubtedly these two factors working together account for 
the 70 to 74“ temperatures recorded at the side doors. Accordingly, we 
tre unable to find that complainant has met its burden of proving transit 
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conditions to have been abnormal, and we find that respondent’s rejec- 
tion was rightful.^ 

[t should be noted that in a long line of cases we have held that where 
the condition of produce on arrival at contract destination is such as to 
clearly indicate that it would have been abnormally deteriorated at such 
time and place even though it was handled under abnormal transpor- 
tation service and conditions, then the warranty should still be appli- 
cable. See Sanbon Packing Co. v. Spada Distributing Co., Inc., 28 
A.D. 230 (1969). See also, Inter Ha-rvest, Ine. v. Vegetable Market of 
Cleveland, Inc., 34 A.D. 697 (1976); Jack T. Baillie Co. v. S. & K. 
Fai'ms, 32 A.D. 1874 (1973); SteivaH Packing Co., Ine. v. Raymond 
Heller Co., 21 A.D. 960 (1962); and Anortymous, 12 A.D. 694 (19B3). 
Ill this case, considering the amount of Bacterial Soft Rot alone, ^ we 
feel that it is clear that this lettuce would not have made good delivery 
even had we judged the overall temperatures to have been abnormal. 

Respondent counterclaimed for damages flowing from complainant’s 
failure to ship conforming lettuce. The Uniform Commercial Code, Sec- 
tion 2-711, states in relevant part that: 

(1) Where the . , . buyer rightfully rejects . . . then with re- 
spect to any goods involved, and with respect to the whole if 
the breach goes to the whole contract (Section 2-612), the buyer 
may cancel and whether or not he has done so may in addition 
to recovering so much of the price as has been paid 

(b) recover damages for non-delivery as provided in this Ar- 
ticle (Section 2-713). 

Section 2-713 of the Uniform Commercial Code states in relevant part 
that: 

(1) Subject to the provisions of this Article with respect to 
proof of market price (Section 2-723), the measure of damages 
for non-delivery or repudiation by the seller is the difference 


' This conclusion is consistent with our subsequent conclusion that respondent was 
responsible for the loading of the cantaloupes insofar as complainant is concerned since 
complainant liaci no interest in the cantaioupes. 

* The loading of lettuce on a truck containing cantaloupes is not a recommended practice 
due to the fact that cantaloupes emit ethylene gas which contributes to Russet Spotting 
in lettuce. See Compniibility of Fruits and Vegetables During Traitsport in- Mixed Loads, 
Marketing Research Report No. 1070, Agricultural Research Service (May 1977). It is 
likely that at least some of the average 40% Russet Spotting present in the subject lettuce 
Is attributable to I’eapondont's combining the lettuce with the cantaloupes on one truck. 
Accordingly, we have not considered the Russet Spotting in determining whether there 
was a breach of warranty by complainant. 
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between the market price at the time when the buyer Jeiiriied 
of the breach and the contract price together with any inci- 
dental and consequential damages provided in this Article (Sec- 
tion 2-715), but less expenses saved in consequence of the 
seller’s breach, 

(2) Market price is to be determined as of the place for tender 
or, in cases of rejection after arrival or revocation of acecjil- 
ance, as of the place of arrival. 

The contract price of the lettuce was $3,702.50. The Fresh I'niit and 
Vegetable Market News Reports for Cleveland, Ohio, |)ublishe(l by the 
U.S. Department of Agi’ieulture, Agiicultural Marketing Service, sluw 
the following quotations for Iceberg lettuce for Tuesday, September 2:1, 
1980: 

LETTUCE (ICEBERG) : HIGHER. Cartons 24s 9.00-10.00 
mostly 9.60-10.00 some 8. 75 fair quality 8. 00-8.25 fair condition 
6.00 

Using the lower figure of the “mostly” quotations or $9.50, the 80) 
cartons of lettuce would have had a total value of $7,000.00 had the)' 
been as warranted. The difference between this figure and the contratl 
price of the lettuce is $3,897.50. There should be deducted from this 
amount the expense of freight, which under the f.o.b. terms of sale thf 
respondent would ordinarily have paid, but which was saved in conse- 
quence of the seller’s breach. The total freight on the load was $2,700.CO, 
Complainant wrote to Walter Galley & Sons, Inc. on December H, 1980, 
and requested that they deduct $367.92 in freight applicable to llie 
cartons of cantaloupes from the giuss proceeds of the sale of the can- 
taloupes when they remitted net proceeds to respondent. Accordingly, 
we conclude that the freight applicable to the lettuce was $2,3(S2.(E 
This amount deducted from the $3,897.50 difference between market 
price and contract price leaves $1,565.42 as the damages sustained b) 
respondent resulting from complainant’s failure to deliver conforiniiis 
lettuce. Complainant’s failure to pay respondent this amount is a vio- 
lation of section 2 of the Act for which reparation should be awarded to 
respondent with interest. 

Respondent also claims as a part of its counterclaim damages in con- 
nection with the cantaloupes. However, respondent was rosjron.sible for 
loading the cataloupes in the nose of the truck, and for the rejection of 
the lettuce. In addition respondent elected not to remove the cantnlonpc-i 
from the truck when it had the opportunity to do so, and the taking of 
the cantaloupes by complainant following the rightful rejection by ro- 
spondent was, therefore, inadvertant as far as complainant was con- 
cerned. In addition it is possible that there may have been a breach of 
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contract in regard to the cantaloupes on the part of the shipper, or a 
deterioration in the condition of the cantaloupes caused by abnormal 
transportation attributable to the trucker. In any event these matters 
were no litigated in this proceeding. 

Resjiondent spent considerable time at the hearing investigating the 
accuracy of the accounting rendered by Walter Galley & Sons, Inc. If 
the accounting in regard to the cantaloupes was faulty, this is a matter 
between respondent and Walter Galley, and not between respondent 
and complainant. In addition, we note that any inaccuracy in the ac- 
counting relative to the lettuce is a matter between complainant and 
Walter Galley & Inc., and, due to the outcome of this case and the way 
in which damages are computed, should be of no concern to respondent. 

Respondent is the prevailing pai’ty, and as such is entitled to fees and 
expenses incurred in connection with the oral hearing. (See 7 U.S.G. 
499g(a) and 7 CFR Section 47.19(d)) Respondent submitted a claim for 
fees and expenses in the total amount of $1,379.77. We judge this amount 
to be reasonable and to have been incurred in connection with the oral 
hearing. Accordingly additional reparation in such amount should be 
awarded to respondent. 


ORDER 


The complaint is dismissed. 

Within 30 days from the date of this order, complainant shall pay to 
respondent, as reparation, $1,566.42, with interest thereon at the rate 
of 13% per annum from October 1, 1980, until paid. 

Within 30 days of the date of this order, complainant shall pay to 
respondent, as additional reparation for fees and expenses, $1,379.77, 
with interest thereon at the rate of 13% per annum, from the date of 
tins order until paid. 

Copies of this order shall be served upon the parties. 


(No. 22,922) 

Rocky Produce, Inc. v. Ernest Katsias d/b/a Ernie’s Wholesale 
Produce Co. PACA Docket No. 2-6039. Decided October 3, 1983. 

Method of attributing payment, 

Becher, Presiding Officer. 

Coniplaiiiant> pro se, 

Witsori M. Jackson, Warren, Michigan, for respondent. 

Decisioti by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agincultura! 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), A timely 
complaint was filed in which complainant sought an award of reparation 
in the amount $9,397.11 in connection with 18 transactions in intoi’state 
commerce which occurred between July 23, 1981 and August 26, 1981, 
involving various types of fruits and vegetables. 

Copies of the report of investigation made by the Department were 
served upon the parties. A copy of the formal complaint was served 
upon respondent which filed an answer thereto, denying liability to the 
complainant. Since the amount claimed as damages in the formal com- 
plaint does not exceed $15,000, the shortened method of procedure pro- 
vided in section 47.20 of the Rule of Practice (7 CFR 47.20} is applicable. 
Under this procedure the verified pleading of the parties are part of the 
evidence in the case, as is the Department’s report of Investigation. In 
addition, the parties were given the opportunity to file evidence in the 
form of verified statements. Complainant filed an opening statement and 
a reply to respondent’s answering statement. Respondent filed an an- 
swering statement which was not properly verified, and in addition filed 
a brief. 


FINDINGS OF PACT 

1. Complainant, Rocky Pi'oduce, Inc., is a corporation with an address 
at 7201 West Fort Street, Detroit, Michigan. 

2. Respondent Ernest Katsias, is an individual doing business as 
Ernie’s Wholesale Produce Co., with an address at 1483 Winder, De- 
troit, Michigan. At the time of the transaction involved in this pro- 
ceeding respondent was subject to license under the Act. 

3. During the period July 23, 1981, through August 26, 1981, com- 
plaint sold to respondent 18 lots of fruits and vegetables, some of which 
were f.o.b., and all of which were either in interstate commerce or in 
contemplation of interstate commerce. Respondent received and ac- 
cepted the produce. The total amount of money involved for the 18 
transactions in issue was $9,631.75, $234.64 as to which complainant 
acknowledges respondent made full payment, leaving an amount com- 
plainant alleges respondent owes it of $9,397.11. 

4. Between late July 1981 and late September 1981, respondent paid 
to complainant at complainant’s Eastern Market Branch $6,039.61. Com- 
plainant’s agent stamped the invoice respondent presented to her with 
complainant’s “paid” stamp, thereby indicating that the invoices had 
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beeH paid in full. With respect to the remaining $3,357.50 there is no 
evidence that respondent made payment to complainant of those amounts. 

5. A formal complaint was filed on March 12, 1982, which was within 
nine months of the time the causes of action herein arose. 

CONCLUSIONS 

This proceeding ai'ises as a result of a disagreement between the 
parties as to whether certain payment made to complainant by respond- 
ent should be attributed to the obligations to complainant arising first 
in time on the part of respondent, or to obligations to which such pay- 
ments were credited by complainant’s agent at the time payment was 
made. There are 18 individual transactions involved in this proceeding. 
With respect to six of the transactions involving $3,357.60 complainant 
has shown by its invoices that it sold and delivered produce to respond- 
ent, and respondent has acknowledged that it received and accepted 
the produce. Furthermore, complainant having canned its initial burden 
of proof in this regard, and respondent not having shown that it made 
payment or that it was entitled to damages with respect to the produce 
involved, complainant is entitled to judgment in the amount of $3,367.50. 

With respect to the remaining 12 transactions involving $6,039.61, 
the answer as to who is correct is not so clear. The evidence shows that 
complainant has several places of business in Detroit, Michigan, at least 
two of which provide fruits and vegetables to the respondent. It main- 
tains an accounts receivable ledger at it principal place of business show- 
ing respondent’s mnning account. It also appeal’s to maintain an accounts 
receivable ledger at at least one other place of business. Respondent 
purchased, during the time at issue, fruits and vegetables from com- 
plainant at at least one place of business, and possibly more. It tendered 
payment along with individual Invoices with respect to the 12 transac- 
tions involved to complainant’s agent, Teresa M. Johnson, at complain- 
ant's Eastern Market Branch. Ms. Johnson accepted the payment in the 
total amount of $6,039.61 at various times, and stamped the individual 
invoices tendered by respondent as “Paid”. Complainant maintains that 
such stamp was in error because complainant has a business practice of 
attributing all payments at its central office to those transactions which 
are oldest insofar as a customers account is concerned. Respondent 
maintains that it is entitled to rely on complainant’s notification of pay- 
ment through the use of a “Paid” stamp. Based on the facts adduced in 
this proceeding we agree with respondent. 

There is no evidence in the record which shows that complainant ever 
made clear to respondent that its practice with respect to payments 
received on respondent’s account were to be attributed to the oldest 
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transactions. Although that is a permissible and usual praclico, there 
are other appropriate ways to credit an account. We find that Ms. John- 
son, who is the cashier at the Eastern Market Branch of cotnplainarj' 
was an employee of complainant, and as such was fully authorized to 
take the kind of action she did in receiving payment and attributing 
such payment to a specific transaction. 

Respondent had the right to assume that payment was made with 
respect to those particular transactions when it tendered an invoice and 
made payment, receiving in return the invoice with the “Paid" stamp 
on it.^ 

Respondent is liable to complainant with respect to the purchase piice 
of ftmits and vegetables in six tonsactions in the total amount of IJJijSST.SO. 
Respondent’s failure to pay complainant such amount is a violation of 
section 2 of the Act for which reparation should be awarded to com- 
plainant with interest. 


ORDER 

Within 30 days from the date of this order respondent shall i)ay to 
complainant, as reparation, $3,357.60 with interest thereon at the rate 
of 13% per annum from October 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 


(No. 22,923) 

The Produce Exchange, Inc. v. Tom Lange Co., Inc. PAG A Docket 
No. 2-6237. Decided October 3, 1983. 

F.O.B. sale — Suitable shipping condition — Good delivery standards. 

Where tomatoes are sold as 86% U.S. No. 1, f.o.b. they have made good delivery m hen 
at destination they have condition defects of 26% or less. 

Jennis Becker, R'esiding Officer. 

Complainant and Respondent, pro se. 

Decision by Donald A. Campbell, Judicial Officer. 


‘interestingly, our flnding for respondent in this I’egard is not particularly liarmful t-; 
complainant. Respondent appai'ently still does business with complainant. Therefore, i' 
is likely that a running account continues to be maintained, and if complainant is, indeed 
attributing payments by respondent to those transactions which occuretl enrlie.st in lime 
the transactions with which we are here concerned should soon be paid off by virtue e 
the use of the running account, if they have not already been paid. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agidcultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.X A timely 
complaint was filed in which complainant sought an award of reparation 
in the amount of $11,032.96 in connection with the sale two triieldoads 
of tomatoes in interstate commerce. 

Copies of the report of investigation made by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto, denying liability to complain- 
ant and asserting a counterclaim for $1,820.00. Complainant filed an 
answer to the counterclaim. Since the amount claimed as damages in the 
fonnal complaint, and also in the counterchvim, docs not exceed $15,000.00 
the siiortened method of procedure provided in section 47.20 of the Rules 
of Practice (7 CFR 47.20) is applicable. Under this procedure the verified 
pleadings of the parties are a part of the evidence in the case, as is the 
Department’s Report of Investigation. In addition, the parties were 
given the opportunity to file evidence in the form of verified statements. 
Complaint Med a reply to the countei'claim. Complaint also filed a brief. 

FINDINGS OF FACTS 

1. Complainant, the Produce Exchange, Inc., is a corporation with a 
btisiness address of 390 Diablo Road, Suite 125, Danville, California. 

2. Respondent, Tom Lange Co., Inc. is a corporation with a business 
address of P.O. Box 4701, Springfield, Illinois. At the time of the trans- 
actions involved herein respondent was licensed under the Act. 

3. As more fully set forth in paragi’aphs 4 and 6, below, on or about 
June 2, 1982, complainant sold to respondent 1,512 twenty five pound 
boxes of extra large tomatoes which were to be 85% or better U.S. No. 

1 combination grade, at $12.65 per box. Also, as reflected in paragi'aphs 
4 and 6, on or about June 2, 1982 complainant sold to respondent 1,684 
twenty five pound boxes of large tomatoes which were to be 85% or 
better U.S. No. 1 combination gi’ade, at $10.66 per box. The sale was 
f.o.b. The tomatoes were shipped in two separate trucks, each of which 
had both extra large and large tomatoes on it. Complainant invoiced 
respondent on the basis of the individual truckloads of tomatoes. 

4. On or about June 2, 1982, complainant sold to respondent 864 twenty 
five pound cartons of extra large tomatoes at $12.65 per carton, f.o.b., 
for a contract price of $10,929.60, and 792 twenty five pound cartons of 
large tomatoes at $10,66 per caiton, f.o.b,, for a contract piice of $8,434.80. 
The total invoice price for this load of tomatoes was $19,364.40, and 
was reflected on invoice number 4220, The tomatoes were shipped on 
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or about June 3, 1982 from their loading point in California to Chicago, 
Illinois, where they were received and accepted by respondent's cus- 
tomer, J & S Produce Company on or before June 7, 1982. 

6. The tomatoes referred in paragraph 4, above, were inspected on 
June 7, 1982 at the place of business of J & S Produce Company* The 
inspection showed in pertinent part as follows: 

Products Inspected, TOMATOES in cartons printed *‘Troy Boy, Mot Wt, 25 
lbs., Green Valley Farms Inc., Brawley, Calif., Produce 
of U.S.A.", and stamped ''EX Lge.-Lgi%,’* "oF’ Lge.’" 
Applicant states lot consists of 864 cartons of Ex Lgc- 
Igi’” and 792 cartons stamped "LGE‘’. 

Condition of Load: Each lot: stacked on pallets at above location. 

Temperature of Product: In various locations 47*' and 48^F. 

CONDITION: Ex Lge-Lgi* Lot: Average 100% light red and red. No decay. 

Lge lot: Average approximately 96% light red and rod. 
Decay average 3%. Damage by bruising scattered through- 
out pack. 

Ex, Lgedgr Lot: Ranges from 2-10%, average 6% Lge lot 
ranges fi’om 4 to 10%, average 7%. 

Large Lot: Damage by sunken discolored areas occun'iiig 
mostly over shoulders, some affecting the entire surface 
ranges from 10 to 26%, average 16%. 

6. On 01 ' about June 2, 1982, complainant sold to respondent 648 twenty 
five pound cartons of extra lai'ge tomatoes at $12.66 per carton, f.o.b., 
for contract price of $8,197.20, and 792 twenty five pound cartons of 
large tomatoes at a price of $10.65 per carton, f.o.b., for a total contract 
price of $8,434.80, plus a Ryan recorder at $22.60. The total invoice 
price for this load of tomatoes was $16,664.60, and was reflected on 
invoice No. 4266. The tomatoes were shipped on or about June 3, 19S2 
fi'om their loading point in California to Chicago, Illinois, where they 
were received and accepted by respondent’s customer J & S Produce 
Company on or before June 7, 1982. 

7. The tomatoes described in paragi’aph 6 above, were subjected to 
a federal inspection on June 7, 1982. The inspection showed in i)ertiiicnl 
part as follows: 

Products Inspected: TOMATOES in cartons printed ‘‘Troy Boy, Net Wt. 26 
Lbs., Green Valley Farms Inc., Brawley, Calif., Pro- 
duce of U.S.A." and stamped “Ex Lge.,-Lgi''’ or Lge.” 
Applicant states lot consists of 648 cartons of Ex Lgc- 
Lgr and 792 cartons of Lge. 

Condition of Load: Stacked on pallets on above location. 

Temperature of Product; In various locations 66° to 60°F. 

Quality: Bach lot: Clean, well developed, generally well formed and smooth. 

Grade defects; Ex Lge-Lgr lot average 10%; Lge lot average 7% 
each consisting of misshapen and catfaces. 

CONDITION: Ex Lge-Lgr lot: average 100% light red. No decay. 

Lge lot: Average approximately 100% light red and red. 
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Decay average 2%, 

Damage by bruising scattered throughout pack Ex Lge- 
Lgr lot ranges from 4 to 12%, averages 8%; Lge lot ranges 
from 4 to 8%; average 6%. Damage by sunken discolored 
areas mostly over shoulders, some affecting the entire sur- 
face: Ex Lge & Lgr lot average 1%; Lge lot ranges from 8 
to 28%, average 17%. 

GRADE: Each lot: Meets quality requirements but fails to gi’ade U.S. No. 

1 only on account of condition. 

8. A formal complaint was filed on November 18, 1982, which was 
within nine months of the time of the transactions involved herein. A 
counterclaim was filed on March 8, 1983, which was within the time 
allowed for the filling of such a document. 

CONCLUSIONS 

Although the parties viewed this case as one which involved a single 
transaction, there are, in fact, two transactions. This is necessarily the 
case despite tlie fact that there was a single oral contract entered into 
between the pai'ties because there are two shipments of tomatoes from 
California to Illinois, each of which must be analyzed independently of 
the other. Complainant avers that insofar as these transactions are 
concerned it sold to respondent for delivery to respondent’s customer 
in Chicago, Illinois, two truckloads of tomatoes which were to be very 
nearly ripe, 86% of the tomatoes of which were to be U.S. No. 1 grade. 
Complainant avers that it sold tomatoes which were in suitable shipping 
condition when shipped, and that it should be paid the full contract price 
of $19,364,40 for one trackload and $16,454.60 for the other, for a total 
contract price for the two transactions of $36,018.90. Respondent, on 
the other hand, claims in its answer and conterclaim that while the extra 
lai'gc tomatoes in each of the two shipments did meet gi’ade, the large 
tomatoes were not 85% U.S. No. 1 because of condition defects, as a 
result of which the respondent breached the warranty of suitable ship- 
ping condition implicit in all such contracts. On the basis of this record 
we must find for the complainant. 

The unrefuted evidence is that in June 1982, the tomato mai’ket in 
Chicago, Illinois was such that it was very difficult to find ripe tomatoes. 
Respondent sought and found two truckloads of such tomatoes in Cal- 
ifornia, and entered into a contract with complainant to purchase them. 
The tomatoes were segregated by size as extra large and large with a 
contract price of $12.66 per 26 pound box for the extra large and $10.6" 
per 26 pound box for the large tomatoes. When the tomatoes arrivei 
in Chicago on or before June 7, 1982, complainant’s customer J & ‘ 
Produce Co. , had no difficulty with the extra large tomatoes. Respond 
ent received full payment with respect to them, and remitted the con 
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tract price attributed to the extra large tomatoes to respondent with 
respect to each of the two transactions. However, respondent’s customer 
had considerable difficulty with the condition of the large tomatoes, and, 
while the record is not clear as to how the parties anived at a resolution, 
paid respondent less than the full contract price attributed to the large 
tomatoes. Respondent, in turn, paid complainant less than the contract 
price attributable to the large tomatoes. 

There were inspections taken with I’espect to both ti'uckloads of to- 
matoes which show that the extra lai'ge tomatoes were 85% or better 
LT.S. No. 1, but that the large tomatoes had significant condition de- 
fects. Nevertheless, complainant must prevail. When the same com- 
modity is placed on the same vehicle for transport, it is commingled 
for purposes of inspection and determinations as to its condition. 
Therefore, the determination as to whether the tomatoes on each truck 
were U.S. No. 1 is dependent not on the size of an individual categoi’y 
of tomatoes, but rather on the condition of the entire truckload. The 
tomatoes are effectively a single commercial unit. Based on the com- 
posite inspection results, each commercial unit met the warranty of 
suitable shipping condition. Under these circumstances, with respect 
to both transactions we have no choice but to find that the tomatoes 
were in suitable shipping condition and made good delivery since they 
were sold as 85% U.S. No. 1. It has been the practice in the trade tliat 
when tomatoes are sold as 85% U.S. No. 1, they are considered to 
have made good delivery when at destination they have condition de- 
fects of 25% or less. Stockton Tomato Co., Inc. v. Albee Tomato Co,, 
bic., 28 Agi-ic. Dec. 1061 (1969). 

With respect to the transaction set forth in paragraphs 4 and 6 of the 
indings of fact we reach this conclusion by adding all percentages of 
iondition defects, as split by the inspector between extra large and 
large tomatoes, and dividing by two. There was no decay for the extra 
large tomatoes and 3% decay for the large. Added to that is a total of 
an average of 6% by biniising for the extra lai'ge tomatoes and 7% for 
the large, plus damage by sunken discolored ai’eas in the average amount 
of 16% for the large tomatoes. These figures add to a total of 32%. 
Dividing 32% condition defects by two we find that there is an average 
of 16% condition defects. * 

With respect to the transaction set forth in paragraphs 6 and 7 of the 


'if we weighted the defects in accordance with the 864 extra large cartons and 702 
large cartons the average condition defects would be somewhat lower since 62.2% of the 
tomatoes W'ere extra lai-ge and 47 8% were large. 62.2% of 6% condition defects for the 
extra large is 3.13%. 47.8% of 26% condition defects for the large is 18.43%. This method 
of computation results in condition defects of 15.66%. 
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fijidtugs of f^^t must reach the same conclusion. Here, however, 
'lewiiig the matter in the way which most favoi's respondent we add 
(iUalUy and condition defects to determine whether the tomatoes were 
U.S. No. 1 when sold. With respect to grade defects the extra 
large lot averaged 10% and the large lot averaged 7%. As regards 
condition defects the extra large lot had no decay whereas the large lot 
liad decay . Damage by bruising for the extra large lot was an average 

of 8% and for the large lot averaged 6%. Damage by sunken discolored 
ai’eas was 1% for the extra large tomatoes and averaged 16% for the 
large lot. Adding these figures together we get a total of 50% divided 
hy two wliieh comes to 25% defects.^ Although the percentage here is 
25% several factors cause us to allow the higher figure. First, the to- 
matoes were unloaded and stacked at respondent’s customer’s place of 
business. Second, there is no indication how long those tomatoes had 
been unloaded from the truck. Perhaps, most importantly there is no 
showing as to what the temperature was while they were in transit, 
and the temperature of the product at the time of the inspection was 
relatively high for tomatoes so near to being ripe; i.e . , 55 to 60°F. Under 
these circumstances we cannot conclude that the tomatoes were not in 
suitable shipping when loaded on the trucks. 

Because these are f.o.b. transactions, respondent has the burden of 
proof to show that the tomatoes were not in suitable shipping condition 
because it accepted them. Stockton Tomato Co., Inc., v. Albee Tomato 
Co., Jnc., supra. Respondent failed to sustain its burden of proof. Re- 
spondent’s failure to pay complainant the differencie between $36,018. 90, 
the contract price for the two loads of tomatoes involved, and $24,985.95, 
the amount which it paid, or $11,032.96, is a violation of section 2 of the 
Act for which reparation should be awarded to complainant with interest. 

ORDER 

Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $11,032.96, with interest thereon at the rate 
of 13 per cent per annum from July 1, 1982, until paid. 

Respondent’s counterclaim is dismissed. 

Co]iies of this order shall be served upon the parties. 


these were weighted in accordance with the 648 cai’tons of extra large tomatoes and 
79(2 car tons of large tomatoes the average would be somewhat higlier. 45% of the tomatoes 
were extra large and 65% were large. 4B% of 19% defects for the extra large is 8.55%. 55% 
5 f 31% for the large is 17.05%. This method of computation results in total defects of 
J5 60%. 
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(No. 22,924) 

Ohange-Co of Florida, Inc. v . Staples Fresh Produce, Inc. PACA 
Docket No. 2-6359. Decided October 3, 1983. 

Admission of liability. 

Decision by Donald A. Campbell, Jiidicial Officer. 

reparation order 

This is a reparation proceeding under the Perishable Agi'icultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a ei seq.). A timely 
complaint was filed in which complainant seeks a repai'ation award against 
respondent in the amount of $5,792.25 in connection with a shipment of 
citrus fruit in interstate commerce. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, admitting the 
material allegations of the complaint, including the indebtedness claimed 
by complainant in the amount of $4,750.25, alleging that it had made a 
payment of $1,042. Complainant was given an opportunity to dispute 
respondent's claimed payment, but did not do so. It was thus determined 
that complainant concuiTed with respondent’s allegation of payment. 
Accordingly, the issuance of an order against respondent for $4,760.25 
without further procedure is appropriate, pursuant to section 47.8(d) of 
the Rules of Practice (7 CFR 47.8(d)). 

Complainant, Orange-Co. of Florida, Inc. is a corporation whose ad- 
dress is P.O. Box 127, Lake Hamilton, Florida. Respondent, Staples 
Fresh Produce, Inc. , is a corporation whose address is 809 Ewing Av- 
enue, Nashville, Tennessee. At the time of the transaction involved 
herein, respondent was licensed under the Act. 

The facts alleged in the formal complaint and respondent’s allegation 
of a $1,042 payment are hereby adopted as findings of fact of this order. 
On the basis of these facts, we conclude that the actions of respondent 
are in violation of section 2 of the Act (7 U.S.C. 499b) and have resulted 
in damages to complainant of $4,750.26. Accordingly, within 30 days 
from the date of this order, respondent shall pay to complainant, as 
reparation, $4,750.25, with interest thereon at the rate of 13 percent 
per annum from April 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


(No. 22,926) 

La-Mantia-Cullum-Collier Enterprises, Inc. v . Oneonta Trad 
iNG Corporation. PACA Docket No. 2-6044. Decided October 5, 1983, 
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Breach of contract terms — Rejection. 

Deimk Becker, Presiding Officer. 

CAorlcs tf. Hiiry, McAllen, Texas, for complainant. 

Respondent, pro se. 

Decision by Donald A. Campbell, Jiidicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 as amended (7 U.S.C. 499a et seq.), A timely 
complaint was filed in which complainant sought an award of reparation 
in the amount of $12,272.50 in connection with the sale of three truck- 
loads of packaged carrots in foreign commerce. 

Copies of the report of investigation made by the Department were 
served upon the parties. A copy of the formal complaint was served 
upon respondent which filed an answer and counterclaim thereto, de- 
nying liability to the complainant, and claiming damages in the amount 
of $15,423.38. Although the amount claimed as damages in the coun- 
terclaim exceeds $16,000.00, the shortened method of procedure pro- 
vided in section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable 
because neither party requested that an oral hearing be held. Under 
this procedure the verified pleadings of the parties are a part of the 
evidence in the case, as is the Department’s Report of Investigation. 
In addition, the parties wei'e given the opportunity to file evidence in 
the form of verified statements. Respondent filed an answering state- 
ment. Both parties filed briefs. 

FINDINGS OF FACT 

1. Complainant, La-Mantia-Cullum-Collier Enterprises Inc., is a cor- 
poration with an address of P.O. Box 974 Weslaco, Texas. At the time 
of the transactions involved herein complainant was licensed under the 
Act, 

2. Respondent, Oneonta Trading Corporation, is a corporation with 
an address of P.O. Box 549, Wenatchee, Washington. At the time of 
the transactions involved herein respondent was licensed under the Act. 

3. On October 27, 1981 complainant contracted to sell to respondent 
a truckload containing 800 units of 50# Jumbo CaiTots in clear poly 
bags at $4.65 per unit plus 35 cents per unit for cooling, f.o.b. The 
transaction was brokered by The Tobi Company, Inc,, Miami, Florida. 
The carrots were sold for further sale in foreign commerce. On October 
29, 1981, the carrots were shipped from Texas to a loading point in 
Florida for shipment to Tinnidad. The carrots were packed in poly-lined 
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mesh bags. On arrival in Trinidad the carrots were rejected by respond- 
ent’s customer, Jeewam Rampersad and Son, located in Port of Spain, 
Trinidad. The fact of the rejection was promptly conveyed to respond- 
ent, along with a warning that if two subsequent loads of carrots were 
also packed in poly-lined mesh bags, they would be rejected. Respondent 
promptly notified complainant that the shipment had been rejected. 
Respondent’s customer agi’eed to handle the load of carrots for the 
account of respondent. 

4. On November 4, 1981, complainant contracted to sell to respondent 
a truckload containing 750 units of 50# Jumbo Carrots in clear poly 
bags at $5,15 per unit plus 35 cents per unit for cooling, and $22.50 for 
a Ryan recording thermometer, f.o.b. The Tobi Company, Inc. acted 
as the broker. The carrots were sold for further sale in foreign com- 
merce. On November 6, 1981, the carrots were shipped from the loading 
point to a port in Texas where they were loaded aboard a ship for further 
shipment to Trinidad. The carrots were packed in poly-lined mesh bags. 
On arrival in Trinidad they were rejected by respondent’s customer, 
Jeewam Rampersad and Son, which agi-eed to handle them for I'espond- 
ent’s account. Respondent promptly notified complainant of the rejec- 
tion. 

5. On November 4, 1981, complainant contracted to sell to respondent 
a truckload containing 750 units of 50# Jumbo Carrots in clear poly 
bags at $5, 15 a unit plus 35 cents per unit for cooling. The Tobi Company, 
Inc. , acted as the broker. The carrots were sold for further sale in foreign 
commerce. On November 5, 1981, the carrots were shipped from the 
loading point in Texas to a port in Texas where they were loaded aboard 
a ship for further shipment to Trinidad. The carrots were packed in 
poly-lined mesh bags. Upon their ai’rival in Ti’inidad they were rejected 
by respondent’s customer, Jeewam Rampersad and Son, which agi'eed 
to handle them for respondent’s account. Respondent promptly notified 
complainant of the rejection. 

6. Jeewam Rampersad and Son handled the three shipments of carrots 
on one accounting. They submitted to respondent an account with re- 
spect to their sales which showed that they grossed $28,861.72 with 
respect to the 2,300 bags of carrots. Rampersad deducted as its expenses 
$6,262.00 for selling costs, brokerage fees, loading and unloading, stor- 
age, and drayage, which costs are reasonable. After deducting those 
costs, Rampersad remitted to respondent $22,589.52. 

7. Respondent incuiTed costs of $3,915.52 for inland freight, $18,974.88 
for ocean freight, $1,125.00 for bank costs, insurance and other miscel- 
laneous costs, and $1,725.00 as its selling costs at .75 cents per unit, 
for a total cost to it of $25,740.40. 

8. A formal complaint was filed on April 12, 1982, which was within 
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nine months of the time the causes of action herein arose. An answer 
and counterclaim was filed on June 22, 1982, which was timely. 

CONCLUSIONS 

The essential facts involved in this proceeding are not in dispute. On 
two dates complainant and respondent contracted with re.spect to the 
sale and purchase of three truckloads of 50# Jumbo carrots which were 
to be shipped in foreign commerce to Trinidad. There is no question but 
that the parties understood that it was absolutely necessary that the 
cai'i'ots be packed in clear poly bags because that was the requirement 
imposed by respondent’s receiver in Ti’inidad. The three transactions 
were brokered by The Tobi Company, Inc., of Miami, Florida. The 
memorandum of sale, and also the independent statements made by the 
broker to the Department of Agi'iculture in a letter to Thomas Waip 
dated January 20, 1982, show conclusively that Tobi conveyed to com- 
plainant that the carrots “must be packed in Clear Poly Bags.” Com-» 
plainant admits that it understood this instruction, but that the carrots 
were packed in poly-lined mesh bags instead. It is the custom in Trinidad 
for purchasers of caiTots to inspect them before buying, and such in- 
spection cannot be had when the carrots are in poly-lined mesh bags, 
Therefore, with respect to all three ti’uckloads, complainant breached 
the teirms of the contract. Claims by complainant that the respondent 
received and accepted the produce knowing of its packaging lack proof 
on this record. There is no showing that respondent ever physically 
received the produce, held it, and then shipped it to its customer. In- 
deed, such would have been virtually impossible since complainant is 
located in Texas and respondent is located in the State of Washington. 

Ill view of the above complainant can recover only that portion of the 
purchase price which is gi*eater than damages suffered by respondent. 
Alternatively, respondent is entitled to any damages which it may have 
sustained up to the amount of $15,423.38, the limit it imposed upon itself 
in its counterclaim. Respondent could have claimed as damages the 
<tifference between the purchase price of the carrots and their market 
price at destination if they had conformed to the specifications set forth 
in the contracts. However, it did not do so. Rather, it relied upon an 
accounting based on the handling of the carrots by its customer, Jeewan 
Rampersad and Son, located in Port of Spain, Ti’inidad. Rampersad 
handled the carrots for the account of respondent after rejecting them 
because they did not conform to the specifications that they be in poly 
iinetl bags. Rampersad submitted an account of sales which has not been 
challenged in this proceeding. Respondent has enlarged upon the ac- 
count of sales by adding to the cost figures provided its own additional 
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costs to aiTive at its claimed damages of $15,423.38. As will be discussed 
below respondent is not entitled to that much money in damages. 

Rampersad did not account for each truckload of carrots indejien- 
dently. Bather, for purposes of disposing of the carrots for respondent's 
account it dealt with all of the carrots as one accounting unit. It showed 
that it sold 725 fifty pound bags for a total of $10,481.21, 1020 fifty pound 
bags for a total of $12,639.41 and 565 fifty pound bags for a total of 
$6,731.10, or all 2,300 bags for a total of $28,851.72. It remitted to 
respondent $22,689.52 after deducting $6,262.00 for various costs at- 
tendant upon its reselling the caiTots, such as a 10% charge for selling 
costs, a 2 ^ 2 % customer brokerage fee, loading and unloading, storage 
and drayage. We find all these costs to be proper costs involved in 
handling the goods for the acount of respondent, and therefore, allow 
them. 

Respondent claimed that its total costs were $38,012.90. Involved, 
however, in that amount were the oinginal purchase prices, costs of 
cooling and a Ryan recorder invoiced to respondent by complainant. 
Respondent did not pay complainant for the carrots. Therefore, those 
costs are disallowed. We find as proper, however, the remaining costs 
cited by respondent. It was charged inland freight of $3,916.52, ocean 
freight of $18, 974.88, bank chai'ges, insurance and miscellaneous charges 
of $1,126.00, and claimed a selling cost at 76 cents per unit of carrots 
of $1,726.00, for total costs of $26,740.40. All of these costs are properly 
chargeable to complainant. Therefore, deducting the $22,589. 62 received 
by respondent from Rampersacl ft'om the $26,740.40 costs it incurred 
with respect to the three transactions, we find that respondent has 
suffered damages in the amount of $3,150.88. Complainant’s failure to 
pay respondent such amount is a violation of section 2 of the Act for 
which reparation should be awarded to respondent with interest. Com- 
plainant's claim should be dismissed. 

ORDER 

Within 30 days from the date of this order complainant shall pay to 
respondent as reparation, $3,150.88, with interest thereon at the rate 
of 13 percent per annum from December 1, 1981, until paid. 

Complainant’s complaint is dismissed. 

Copies of this order shall be served upon the parties. 


(No. 22,926) 

Veg-A-Mixv, Reiman d/b/aTRi Points Western. PACA Docket No. 
2-6090. Decided October 6, 1983. 
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Res judicata — Statute of limitations — Receipt of evidence — Broker’s duties Subter* 

fugc. 

Where buyer purchases goods thnnigh a broker for a third party to whom seller would 
not sell directly, seller must look to buyer for payment in the absence of a specific agree- 
ment tliat lirokoi- was responsible for payment to the seller by the buyer. 

fJeniJis Hecker, Presiding Officer. 

rAonifls R. Olioeri, Newport Beach, California, for complainant. 

Itoberl M. Ifenrichii, Salinas, California, for respondent. 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation iiroceeding under the Perishable Agiicultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
coin])laint was filed in which complainant sought an award of reparation 
in the amount of $4,944.00 in connection with the sale of various veg- 
etables in 5 transactions in interstate commerce. 

Copies of the report of investigation made by the Department were 
served upon the parties. A copy of the forma! complaint was served 
upon respondent which filed an answer thereto denying liability to the 
complainant. Since the amount claimed as damages does not exceed 
$16,000.00 the shortened method of procedure provided in section 47.20 
of the Rules of Practice (7 CFR 47.20) is applicable. Under this pro- 
cedure the verified pleadings of the parties are a part of evidence in the 
case, as is the Department’s Report of Investigation. In addition, the 
parties were given the opportunity to file evidence in the form of verified 
statements. Complainant filed an opening statement and a statement i 
I'cjily. Resiiondcnt filed an answering statement. Both paities filed bnefs 


FINDINGS OF FACT 

L Complainant, Veg-A-Mix, is a corporation with a business addres 

of P.0, Box 1185 Castroville, California. u • , 

2. Respondent, Calvin A. Reiman, is an individual doing business t 

Tri Points Western, with an address at 10 South ' 

Salinas, California. At the time of the transactions involved heiein re- 

siJondont was licensed under the Act. a cor 

3. On May 6, 1981, respondent, acting as a broker, 
tract under which complainant sold to Ni®lson lo 

Idaho, 260 cartooa of bmolli U^at f “ 
contract price of $1,600.00, f.o.b. On May 5, 1981, at the 
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Nielson Produce the brocolii was shipped to Kansas City, Missouri l>y 
complainant. Complainant did not know that the produce was to be 
received by Central Produce at that location. 

4. On May 13, 1981, respondent, acting as broker, negotiated a con- 
tract under which complainant sold to Nielson Produce Company, Idaho 
Falls, Idaho, 250 cartons of gi’een onions 4’s at $4.60 per carton plus 
.65 cents per carton for cooling for a total contract price of $1,287.60, 
f.o.b. On May 13, 1981, at the direction of Neilson Produce the onions 
were shipped to Kansas City, Missouri by complainant. Complainant 
did not know that the produce was to be received by Central Produce 
at that location, 

5. On May 27, 1981, respondent, acting as a broker, negotiated a 
contract under which complainant sold to Neilson Produce 160 cartons 
of broccoli 14’s at $7.00 per carton plus $22,60 for a Ryan temperature 
recorder for a total contract price of $1,072.60, f.o.b. On May 27, 1981, 
at the direction of Neilson Produce the brocolii was shipped to Kansas 
City, Missouri by complainant. Complainant did not know that the pro- 
duce was to received by Central Produce at that location, 

6. On June 4, 1981, respondent, acting as a broker, negotiated a 
contract under which complainant sold to Nielson Produce 100 cartons 
of broccoli 14’s at $6.00 per carton plus $22.50 for a Ryan temperature 
recorder for a total contract price of $622.60, f.o.b. On June 4, 1981, at 
the direction of Neilson Produce the bi’oecoli was shipped to Kansas 
City, Missouri by complainant. Complainant did not know that the pro- 
luce was to be received by Central Produce at that location, 

7. On June 15, 1981, respondent, acting as a bi'oker, negotiated a 
contract under which complainant sold to Neilson Pi’oduce 100 cartons 
of gi'een onions 4’s at $4.00 per carton plus .45 cents per carton for 
cooling and $16.50 for a temperature recorder for a total contract price 
of $461.50, f.o.b. On June 15, 1981, at the direction of Neilson Produce 
the onions were shipped to Kansas City, Missouri by complainant. Com- 
plainant did not know that the produce was to be received by Central 
Produce at that location. 

8. Central Produce, of Kansas City, Missouri, received and accepted 
the five shipments of produce set forth in paragraphs 3 through 7 above. 
Central Produce was supposed to pay Neilson Produce for these ship- 
ments. Neilson produce was to pay complainant regardless of whether 
it received payment from Central Produce. Neilson Produce did not pay 
complainant for any of the five shipments set forth in paragraphs 3 
through 7, above. 

9. An informal complaint was filed on February 10, 1982, which is 
within nine months of the time the causes of action herein arose. 
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DISCUSSION 

This case arises as a result of a situation in which Central Produce of 
Kansas City, Missouri, lacking adequate financial resources or its own 
credit rating, utilized the credit rating of Neilson Produce Company to 
secure produce. It did this by aiTanging to have Neilson Produce buy 
agi'icultural commodities Central desired, and instructing the seller to 
have them shipped directly to Central Produce. Apparently, by this 
method it was able to obscure the fact that it was purchasing such 
produce. 

With respect to the five transactions involved in this proceeding com- 
])lainant filed a complaint against Neilson Produce prior to filing the 
complaint involved hei’e. On November 16, 1981, a default order was 
issued in favor of complainant against Neilson Produce. Respondent 
maintains that this default order is res judicata as regards the trans- 
actions involved in this proceeding. Such is not the case. The issues in 
the two proceedings are different. In the Neilson Produce Company 
case the issue was whether Neilson owed complainant the money be- 
cause it had failed to pay it. In this proceeding the issue is whether 
respondent owes complainant $4,944.00 because it has violated its re- 
sponsibility to complainant as a broker. 

Respondent maintains that because the foi'mal complaint in this pro- 
ceeding was filed June 15, 1982, which is more than 9 months after the 
transactions involved occurred, the statute of limitations provided in 7 
U.S.C. 499f(a) of the PACA prohibits the bringing of this proceeding. 
Such is not the case. It has long been held that the filing of an informal 
complaint tolls the statute of limitations. The Ausfor Company, Inc. v. 
Nafsh-DeCamp Company, 19 Agi’ic. Dec. 1299, 1304 (1960). The informal 
complaint was filed on February 10, 1982, well within the nine month 
statute of limitations. 

Respondent also claims that an attachment to the statement in repl 
filed by complainant of a letter from Neilson Produce Company wasne' 
evidence filed beyond the time period in which evidence may be receive! 
Respondent is in error. There is no prohibition under the Rules o 
Practice for the receipt of evidence through the filing of a statement ii 
reply. Indeed, to so proscribe the receipt of evidence would hinder th< 
proper course of a proceeding of this nature because it might be nec 
essary after respondent files new evidence in its answering statement 
for a complainant to file rebuttal evidence. 

Turning to the major issue in this case, complainant maintains thf 
respondent violated its duty to it as a broker to provide all informa*^ 
with respect to the transactions in issue which was in its possess 
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Coin])lainant avers that respondent knew at ail times that Central Pro- 
duce was to receive the perishables purchased from eomplaiiiaiit by 
Neilson Produce, but that respondent failed to provide this information 
to complainant despite the fact it knew complainant would not sell any 
produce destined for Centz’al Produce. Even accepting as true com- 
plainant’s allegations that respondent knew all of this information, we 
must nevertheless find for respondent. There is no question but that 
complainant entered into a contract with Neilson Produce, and looked 
to Neilson Produce for payment. This is particularly borne out by the 
fact that it filed an action against Neilson Produce seeldng such payment, 
and did not file the instant action until sometime subsequent to the 
issuance of a default order in that proceeding. 

To hold that a broker must provide all information in its possession 
to both parties would unduly hamper the ability of parties to enter into 
transactions. Tliere is no necessary nexus between the failure of Neilson 
Produce to pay complainant and respondent’s knowledg'e that the goods 
were destined for Central Produce. Additionally, complainant knew at 
the time it shipped the goods that they were going to Kansas City, 
Missouri, and not to Idaho where Neilson Produce was located. If com- 
plainant were concerned about the alternate destination of tlie produce, 
it could have made inquiry. It did not do so. As is set foi’th in 7 U.S.C. 
§47.28(b) “Unless otherwise specifically agi'eed, the broker does not 
guarantee the performance of the contracting parties.” As set forth in 
7 CPR 46.28(c) "In the absence of a specific agreement, a broker is not 
responsible for payment to the seller by the buyer.” In view of these 
regulatory provisions, complainant must look to the buyer for payment, 
and cannot seek payment fi’om a collateral source when it docs not 
acheive its purpose. The complaint must be dismissed. 

ORDER 

The complaint in this proceeding is dismissed. 

Copies of this order shall be served upon the parties. 


(No, 22,927) 

Magic Valley Potato Shippers, Inc. v . G. B. Marchant & Co., 
Inc. and Gene Morris Co., Inc. PACA Docket No. 2-6128. Decided 
October 5, 1983, 

F.O.B. sale — Breach of contract — ^iVcccptancc by diversion — Rejection wllhoiil rea- 
sonable cause — Suitable shipping condition warranty — ^Transportation seivlecs. 

Where seller failed to ship and deliver commodity on dates agi'eed upon, it breached the 
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contract; but buyer accepted the goods when it diverted them to another destination. 
Buyeis rejection after acceptance was rejection without I’easoiiable cause. The warranty 
of suitable shipping conditJon is applicable because a contract destination was agi*eed 
upon, however transportation serviceb were abnormal thus voiding the warranty. 

Giorge S. [V/NileHf Presiding Officer. 

Complainant and Respondents, pto n<f. 

Decisiofi by Donald A. Campbellf Judicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agi'icultura 
Commodities Act, 1930, as amended (7 U.S.C. 499a ei seq.). A timelj 
complaint was filed in which complainant seeks an award of reparatioi 
in the amount of $9,900 in connection with the sale of a carload of potatoe; 
in interstate commerce. 

A copy of the Report of Investigation prepared by the Departmem 
was sei’ved upon each of the parties. A copy of the formal coinplaim 
was served upon the respondents which filed a joint answer thereto, 
denying liability to complainant. The amount cUiitned in the formal com- 
plaint does not exceed $16,000.00. Accordingly, the shortened method 
of procedure provided in the Rules of Practice (7 CPR 47.20) is appli- 
cable. Under this procedure the verified pleadings of the parties are 
considered as evidence in the proceeding. In addition, the parties were 
given the opportunity to file evidence in the form of awoi'n statements. 
Complainant filed an opening statement, respondents filed a joint an- 
swering statement, and complainant filed a statement in reply. None oi 
the parties filed a brief. 

On page 7 of its opening statement, complainant requested that the 
complaint be amended to recover an additional $2,997.35 in connection 
with a second carload of potatoes alledgedly sold to C.B. Marchant Co., 
fnc,, through Gene Morris Co., Inc., acting as broker. This request that 
the complaint be amended was buried in the body of complainant’s open- 
ing statement and there was no heading demoninating the request as 
such. The Rules of Practice (7 CPR 47.6(d)) provide that amendments 
''subsequent to the filing of an answer by the respondent may be made 
only with leave of the examiner or with the written consent of th 
adverse party.” It is not the usual practice for statements submittei 
pursuant to the shortened procedure to receive a detailed reading puo 
to the referral of a ease to the presiding officer for preparation of th 
examiner’s report. Consequently, complainant’s request was not no e 
and "leave of the examiner” was not obtained. In addition, complaman 
opening statement was filed on November 16, 1982, which was mor 
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than nine months after the cause of action alleged in connection with 
the second carload of potatoes accrued. For both of tliese reasons, 
deem the complaint in this matter not to have been amended. 

FINDINGS OP FACT 

1. Complainant, Magic Valley Potato Shippers, Inc., is a corporation 
whose address is P.O. Box 585, Paul, Idaho. 

2. Respondent, C.B. Marchant & Co., Inc., is a corporation whose 
address is Columbia State Farmer’s Market, Columbia, South Carolina. 
At the time of the transaction involved herein, this respondent was 
licensed under the Act. 

3. Respondent, Gene Morris Co., Inc., is a corporation whose address 
is P.O. Box 13552, Columbia, South Carolina. At the time of the trans- 
action involved herein, this respondent was licensed under the Act, 

4. On or about November 6, 1981, complainant sold to respondent 
C.B. Marchant & Co., Inc. (hereafter Marchant), thi’ough respondent 
Gene Morris Co., Inc. (hereafter Morris), acting as broker, one railway 
carload of potatoes consisting of 2,200 - 50 pound burlap sacks of U.S. 
No, 1 bakers, at $9.00 per cwt., f.o.b., to be shipped on November 10, 
1981, to Kr’aft Poods in Charlotte, North Carolina for arrival on No- 
vember 19, 1981. 

6. On or about November 17, 1981, complainant shipped the carload 
of potatoes from Gi'anada, California, to respondent’s customer Kraft. 
Foods, Charlotte, North Carolina. Respondent diverted the carload of 
potatoes while en route to its place of business in Columbia, South 
Carolina. The carload of potatoes arrived in Columbia, South Cai’olina 
on the morning of December 3, 1981. The car was placed at 3:30 A.M. 
on December 4, 1981, and was opened by respondent at 2:00 P.M. on 
the same day. Marchant noted decay in the potatoes, called Morris and 
informed it of such decay. Morris relayed the message to complainant, 
and complainant requested that Marchant try to handle the potatoes. 
Later in the afternoon after Marchant made a more extensive exami- 
nation of the potatoes in the car it concluded that the condition of the 
potatoes was worse than first noted and so informed Morris. Morris 
again called complainant at approximately 4:30 P.M., and complainant 
requested that an inspection be made of the potatoes. 

6. At 7:15 a.m. on December 7, 1981, Marchant requested a federal 
inspection of the potatoes. At 10:00 a.m, on December 7, 1981, the 
Dotatoes were federally inspected at respondent marchant’s place of 
business with the following results in relevant part: 

CAR NO. : SPFE 466076 "SC Remarks" 

KIND: Mechanical Refrigerator 
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WHERE INSPECTED; State Farmers Market Columbia, SC 

Condition of Equipment: Temperature Control operating. 

Products Inspected; Long Russet POTATOES in burlap sacks 

printed ‘'U.S. NO, 1 Potatoes Packed By Cheiry 
Farms Macdoel, Calif. 960GS Granada, Calif, 

96038 net wt. 60 lbs. 22,7Kg. Produce of U.S.A. 
or printed ^‘Pride o'The Valley Potatoes U.S. 

No. 1 Sterling Riley Macdoel Ca. 96068 net wt. 

60 lbs. 22.7 Kg. Produce of U,S.A.”. 

Applicant’s agent states 1200 sacks remaining in car and 1000 sacks on ware- 
house floor “See Remarks”. 

Condition of Load: Car partly unloaded, 7 stacks in (A) end of car, 

6 stacks in (B) end of car, 9 or 10 lows, 9 or 10 
layers lengthwise. Unloaded Lot: Stacked on 
pallets at above location. Each lot; Many sacks 
show wet spots from 3 to 5 inches in diameter. 

Temperature of Product; Loaded Lot; Each end of car, bottom 48 de- 
grees F, top 46 degrees F. 

Unloaded Lot: Temperature ranges from 48 degrees F., to 

nearly 50 degrees F. 

Condition; Each lot; Generally firm. Average 1% dam- 

age by Fusarium Tuber Rot (dry type). Soft 
Rot in most samples from 2% Tuber tyjie soft 
to 12%, in some samples none, average 6% Slimy 
Soft Rot in advanced stages, 

Remarks; Applicant’s agent states unloaded lot was un- 

loaded from above mentioned car. Inspection 
and certificate restricted to product and lading 
of upper 6 layers in each end of ear and un- 
loaded lot in warehouse. 

7. After receiving the results of the Federal Inspection on the aftei’- 
noon of December 7 , 1981, respondent Mai’chant gave notice to com- 
plainant that the carload of potatoes was rejected. After this notice 
complainant requested that Gene Morris find a buyer for the potatoes. 
Respondent Morris could find only one buyer for the potatoes. This 
buyer. Case Produce, agi'eed to purchase the potatoes for the amount 
of the freight bill. 

8. The formal complaint was filed on July 12, 1982, which was within 
nine months after the cause of action herein accrued. 

CONCLUSIONS 

Respondents in their joint submissions maintained throughout this 
proceeding that the subject potatoes were purchased on November 6, 
for shipment on November 10 and arrival on November 19. Complainant 
nowhere directly denies this allegation. Accordingly, we find that com- 
plainant breached its contract to ship on November 10 for delivery on 
November 19, 1981. 
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The Uniform Commercial Code Section 2-713 provides in relevant 
part that: 

... the measure of damages for non-delivery or repudiation 
by the seller is the difference between the market price at the 
time when the buyer leaimed of the breach and the contract 
price together with any incidental and consequential damages 
provided in this Ai'tiele (Section 2-715), but less expenses saved 
in consequence of the seller’s breach. 

Respondents made no effort to prove damages resulting from com- 
plainant’s breach of contract, nor did respondents claim that there were 
any damages resulting from such breach. In the absence of such claim 
or proof there is no way we can award damages to respondent. 

■rhe record clearly reveals that while complainant did not ship the 
potatoes in a timely manner, it did ship potatoes to respondent Mar- 
chant. Furthermore, it is clear that respondent Marchant’s diversion of 
the potatoes while they were en route to Charlotte, North Carolina 
amounted to an acceptance of such potatoes. Lindemann Farms v. Food 
Fair Stores, 36 A.D. 92 (1977). Respondent Marchant’s notice of rejec- 
tion, following its acceptance of the potatoes was a “rejection without 
reasonable cause” (see 7 CFR 46.2(bb)), and accordingly a violation of 
section 2 of the Act (7 U.S.C. 499b(2)). However, the legal consequences 
of such an action ai’e in most cases (as here) the same as those wliich 
result ft'om an acceptance. See Leonard O’Day Co. v. Wm. F. Ileini& 
Son, 16 A.D. 1037 (1957). Consequently, respondent Marchant became 
liable to complainant for the full purchase price of the potatoes loss any 
damages flowing from any breach of contract on the part of compiainanl. 
See Ebia Produce Co., v. Riojas Prodiice, 22 A.D. 1390 (1963) and 
Leonard O’Day Co., supra. Since the potatoes were sold under f.o.b. 
terms there was a waiTanty, as provided in the x’egulations (7 Cl'It 
46.43(i) and (j)) that the produce was in suitable shipping condition. The 
regulations define “suitable shipping condition” as meaning: 

. . . that the commodity, at time of billing, is in a condition 
which, if the shipment is handled under normal transportation 
service and conclitions, will assure delivery without abnormal 
deterioi'ation at the contract destination agi’eecl upon between 
the parties. 

Complainant claims that the warranty is not applicable because no 
contract destination was agi’eed upon between the parties. However, 
the record clearly shows that a contract destination was agi'cecl upon, 
namely Charlotte, North Carolina. The diversion of the car to a different 
destination than that specified in the contract would not necessarily 
leave respondent totally without benefit of the warranty since the con- 
dition of the commodity at that different point may be relevant in dc- 
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termining whether the commodity would have been abnormally 
deteriorated at the destination specified. See A. R. Lettuce v. Senini, 
15 A.D, 997 (1956); CoHe & Sons v. Lemer & Son, 14 A.D. 320 (1955) 
and United Packing Co. v. Sehoenburg, 13 A.D. 175 (1954). However, 
the regulations make it clear that the warranty of suitable shipping 
condition is applicable only if transportation services and conditions are 
normal. In this case the airival of the car at Columbia, South Carolina, 
on December 3 or 4, following shipment on November 17, constitutes 
an extremely excessive transportation period. We find the transporta- 
tion services were abnormal and that accordingly the warranty of suit- 
able shipping condition was voided. Since respondent Marchant has not 
succeeded in proving a breach of warranty on the part of complainant 
such respondent is liable to complainant for the full purchase price of 
the potatoes, or $9,900.00. Respondent Marchant’s failure to pay com- 
plainant this amount is a violation of Section 2 of the Act for which 
reparation should be awarded to complainant with interest. 

The complaint in this matter was framed in such a manner as to allege 
the joint liability of respondent Morris with respondent Marchant. How- 
ever, it is clear from the record that respondent Moms acted only as 
a broker relative to the carload of potatoes, and furthermore, the record 
nowhere reveals any violation of the Act by respondent Morris for which 
such respondent would be liable in damages to complainant. Accordingly 
the complaint against respondent Morris should be dismissed. 

ORDER 

Within thirty days from the date of this order, respondent C. B. 
Marchant & Co., Inc., shall pay to complainant, as reparation, $9,900, 
with interest thereon at the rate of 13% per annum from Januaiy 1, 
1982, until paid. 

The complaint against I'espondent Gene Morris Co. , Inc. , is dismissed. 

Copies of this order shall be served upon the pai’ties. 


(No. 22,928) 

H. J. L., Inc. v. Gilardi Truck & Transportation, Inc. PACA 
Docket No. 2-6166. Decided October 5, 1983. 

Fullurc to pay. 

George S. Whitten^ Presiding Officer. 

Charles W, Daley, Lima, Ohio, for complainant 
Gary D. Susser, Dayton, Ohio, for respondent. 

Decision by Donald A, Campbell j Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agi’icultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq,). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $9,945.00, in connection with nu- 
merous transactions involving the sale of mixed perishable commodities 
which moved in interetate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal complaint 
was served upon respondent, which filed an answer thereto, denying 
liability to complainant. 

The amount claimed as damages herein does not exceed $16,0{ll).00, 
Accordingly, the shortened method of procedure provided in section 
47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Pursuant to 
such procedure, the verified pleadings of the parties are considered part 
of the evidence in the ease, as is the Deparment’s report of investigation, 
In addition, the parties were given the opportunity to file further evi- 
dence in the form of sworn statements, however, neither party did so. 
Neither party filed a brief. 

FINDINGS OP PACT 

1. Complainant, H. J. L., Inc., is a corporation whose address is P.0, 
Box 251, Lima, Ohio. 

2. Respondent, Gilardi Truck & Transportation, Inc., is a corporation 
whose address is 2365 Wapak Road, Sidney, Ohio. At the time of the 
transactions involved herein, I’espondent was licensed under the Act. 

3. Between January 25, 1982, and February 26, 1982, complainant 
sold and shipped to respondent numerous partial truckloads of mixed 
perishable commodities which complainant received from outside the 
State of Ohio. The total price of the produce shipped between Janu- 
ary 25 and February 26, 1982, was $10,128.76. Respondent has paid 
complainant $183.76 of this amount leaving a balance still due of 
$9,945.00. 

4. The formal complaint was filed on October 7, 1982, which was within 
nine months after the causes of action herein accrued. 

CONCLUSIONS 

Complainant filed a sworn complaint in which it set forth the basic 
allegations of the sale and shipment to respondent of mixed perishable 
commodities received from outside the Slate of Ohio having the total 
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agi-eed contract price of $10,128.75. Complainant also attached to the 
sworn complaint documentation in the form of invoices showing the sale 
of such produce to respondent. Complainant alleges in the sworn com- 
plaint that all the produce was picked up by respondent at complainant’s 
place of business. 

The only response filed in this proceeding by respondent is the answer 
to the comjilaint which is merely a general denial to the substantive 
allegations thereof. We conclude on the basis of all the evidence of record 
that complainant has adquately proven that the subject pi*oduce was 
sold and delivered to respondent, and that respondent has failed to pay 
a balance due of $9,945.00. Respondent’s failure to pay such amount to 
complainant is a violation of section 2 of the Act, for which reparation 
should be awarded to complainant, with interest. 

ORDER 

Within thirty clays from the date of this order, respondent shall pay 
to complainant, as reparation, $9,945.00, with interest thereon at the 
rate of 13 per cent per annum from March 1, 1982, until paid. 

Copies on this order shall be served upon the parties. 


(No. 22,929) 

Homestead Tomato Packing Co.. Inc. v . West Coast Produce Co., 
Inc. PACA Docket No. 2-6183. Decided October 6, 1983. 


Failure to submit accounting covering resale. 

GeoiyeS. Wfiilien, Presiding Officer, 

Complainant and Hespondent, pro bc. 

Decision hy Donald A. Campbell, Judicial Officer, 

DECISION AND ORDER 

PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agi’icultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a el seq.). A timely 
coiTiplaint was filed in which complainant seeks an award of reparation 
in the amount of $1,500 against respondent in connection with the sale 
anti shipment to respondent in interstate commerce of one truckload of 
tomatoes, 

A copy of the report of investigation prepared by the Department 
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was served on each of the parties. A copy of the formal complaint . 
served on respondent which filed an answer thereto denying liabiliC^^ 
complainant. tf. 

The amount of damages claimed herein does not exceed $15,000 ^ 
accoixlingly the shortened method of procedure provided in the 
of Practice (7 CFR 47.20) is applicable. Under this procedure the 
pleadings of the parties are considered a part of the evidence, as is 
Department’s report of investigation. In addition, the parties weregiy ^ 
the opportunity to file evidence in the form of sworn statements, 
ever, neither party did so. Neither party filed a brief. ''' 


FINDINGS OP FACT 


1. Complainant, Homestead Tomato Packing Co., Inc., is a corjj^^ 
ration whose address is P.O. Box 3064, Florida City, Florida. 

2. Respondent, West Coast Produce Co., Inc., is a corporation wh(v 
address is 1600 S. Zarzamora Street, San Antonio, Texas. At the 

of the transaction involved herein respondent was licensed iimler 
Act. 

3. On or about January 5, 1982, complainant sold to respondent 
truckload of tomatoes, consisting of 1,760 cartons of size 5x6, 

Famous brand, at $2 per carton, plus additional amounts for palletization 
and brokerage in the total amount of 45 cents per carton, plus $22.5(j 
for a Ryan temperature recorder, or a total of $4,834.50 P.O.B, 

4. The tomatoes were shipped from Florida City, Florida at 6:15 p.m. 
on Tuesday, January 5, 1982, and arrived at respondent’s place of busi- 
ness in San Antonio, Texas, dui'ing the late afternoon on January 7, 
1982, Respondent unloaded the tomatoes from the truck and placed them 
in its cooler. Respondent began to process the tomatoes on Saturday, 
January 9, and noted some problems in the tomatoes. On Monday, Jan- 
uary 11, 1982, respondent requested a Federal inspection of the to- 
matoes and such inspection was made at 7:06 a.m. on that date with the 
following results in relevant part: 

WHERE INSPECTED: Unit 318 P.T.M, 

Pi’odiicts Inspected: TOMATOES in Cartons printed "Poppa’s Fanrous 

Tomatoes, grown by Strano Farms, packed and 
shipped by IIonie.stead Tomato Packing Co. , Inc., 
Florida City, Florida, net Wt,, 20 lbs., Produce 
of U.S.A.” Cai'tons also stamped "OxG & Lgi', Ri))c.” 
Applicant states 1,672 cartons of Florida stock. 

Condition of Load: Stacked on pallets at above location. 

Condition of Pack: Cartons well iiiled. Jumble pack, 

Teniporaturc of Product: Various locations: 48 to GOT. 

Condition: Averages approximately 66% light red and red. 

Decay ranges from 3 to 76%, average 34% Alter- 
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naria Rot and Anthracnose Rot each in all stages, 
mostly advanced, many early. Averages 6% clam- 
Hge by numerous sunken discolored areas, Serious 
damage by bruising ranges from 9 to 27 %, aver- 
ages 15% 

Remarks: Applicant states above lot was unloaded on Jan- 

uary 7, 1982. 

5. Respondent has paid complainant $2,834.50 leaving a balance still 
due on the purchase price of $1,500.00. 

6. An informal complaint was filed on August 2, 1982, which was 
within 9 months after the cause of the action herein accrued. 

CONCLUSIONS 

The percentage of decay and other condition defects as shown by the 
Federal inspection made on January 11, 1982, is very excessive. How- 
ever, tomatoes are a highly perishable commodity and an inspection 
made on the fourth day after arrival cannot be expected to accurately 
reflect the condition of the tomatoes at the time of amval. For this 
reason we are always reluctant to find a breach of contract based on an 
inspection as remote in time from the date of annval as this one. See 
Pan-Amencan Fruit Company v. llalen Hazzouri, 26 A.D. 681 (1966) 
and Petes Condakes Co. v. Michael Bros., 19 A.D. 650 (1960). We are 
particularly reluctant to do so in this case since respondent could easily 
have requested and secured a Federal inspection on Fiiday, January 8. 

In spite of these factors, it is not necessary for us to decide the issue 
of whether complainant breached the contract of sale, since repondent 
failetl to submit an accounting covering the resale of the subject to- 
matoes, and such failing precludes us in this case from awai’ding damages 
to respondent even if we were to conclude that there was a breach of 
contract. Anthony Brokerage v. The Atisier Company, 38 A.D. 1643 
(1979). Respondent accepted the tomatoes, and therefore, became liable 
to complainant for the full purchase piice thereof. Respondent has paid 
complainant $2,884.50 which leaves a balance still due and owing of 
$1,600.00. Respondent’s failure to pay such amount to complainant is a 
violation of Section 2 of the Act for which reparation should be awarded 
to complainant with interest. 

ORDER 

Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $1,500, with interest thei'eon at the rate of 
13% per annum from February 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 
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Dynasty Farms, Inc. v. Dan Garcia Brokerage, Inc. PACA Docket 
No. 2-6353. Decided October 5, 1983. 

Admission of liability. 

Atidmv r Stanton, Presiding Officer. 

Coinpiainant and Respondent, pro se 

Decision by Donald A. Campbell, Judicial Officer. 

REPARATION ORDER 

This is a reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely com- 
plaint was filed in which complainant seeks a reparation award against 
respondent in the amount of $29,439.34 in connection with a shipment 
of lettuce in interstate commerce. A copy of the formal complainant was 
served upon respondent, which filed an answer thereto, admitting the 
material allegations of the complaint, including the indebtedness claimed 
by complainant in the amount of $28,913.09, contesting the remaining 
$526,25. Complainant failed to respond when asked whether it wished 
to withdraw its complaint for the $626.26 and informed that a failure to 
resiiond would result in the issuance of an order for $28,913.09. It was 
thus determined that complainant had withdrawn its claim for $526,25. 
Accordingly, the issuance of an order against respondent for $28,913.09 
without further procedure is appropriate, pursuant to section 47.8{d}of 
the Rules of Practice (7 CFR 47.8(d)). 

Complainant, Dynasty Farms, Inc., is a corporation whose address 
is P.O. Box 1933, Salinas, California. Respondent, Dan Garcia Broker- 
age, Ine., is a corporation whose address is P.O. Box 999, Nogales, 
Arizona. At the time of the transaction involved herein, respondent was 
licensed under the Act. 

The facts alleged in the formal complaint as amended by complainaril 
are hereby adopted as findings of fact of this order. On the basis of these 
facts, we conclude that the actions of respondent are in violation of 
section 2 of the Act (7 U.S.C. 499b) and have resulted in damages (o 
complainant of $28,913.09. Accordingly, within 30 days from the dale 
of this order, respondent shall pay to complainant, as reparation, 
$28,913.09, with interest thereon at the rate of 13 percent per aiiiuun 
from March 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 
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Watson Distributing v. Fruit Unlimited, Inc. PACA Docket No. 
2-5939. Decided October 13, 1983. 

TranspoTintlon services and conditions. 

Gtorge 5, WfnUent Presiding Officer 
Complainant, pro se 

Hmry G. Piatio^ Milwaukee, Wisconsin, for respondent. 

Decision by Donald A. Campbell, Judicial Ofjicer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is reparation proceeding under the Perishable Agiicultural Com- 
tnodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely com- 
plaint was filed in which complainant seeks an award of reparation in 
the amount of $16,264.00, in connection with the sale to respondent of 
a truckload of fresh fruit containing peaches, plums, and nectarines 
which were shipped in interstate commerce. 

Copies of the report of investigation made by the Department were 
served upon the parties. A copy of the formal complaint was served 
upon respondent which filed an answer thereto denying liability to com- 
plainant, and asserting a counterclaim in the total amount of $28,552.00 
arising out of the same transaction. Complainant filed a reply to the 
counterclaim denying any liability thereunder. 

Respondent requested an oral hearing and such hearing was held in 
Jlihvaukee, Wisconsin, on Augxist 19, 1982. Two witnesses testified on 
behalf of the complainant and a deposition was leeeived in evidence on 
behalf of respondent. Respondent also filed a brief. 

FINDINGS OF FACT 

1. Complainant, James H. Watson, is an individual doing business as 
Watson Distnbuting, whose address is 4563 E. Kings Cyn. Rd., Fresno, 
California. At the time of the transaction involved herein complainant 
was licensed under the Act. 

2. Respondent, Fruit Unlimited, Inc., is a corporation whose address 
is IlOO South Barclay Street, Milwaukee, Wisconsin. At the time of the 
transcation involved herein respondent was licensed under the Act. 

3. On or about June 2, 1981, complainant sold to respondent one 
truckload of mixed fruit as follows: 
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19 Lugs nectarines 70s (lo $ 7.16 f o.b. 

246 Lugs nectarines 60s @ 7.16 f o.b 

180 Volume fill nectarines 96s (a* 6,16 f.o b. 

180 Lugs Dorado plums 3x4 15,16 f.o.b. 

213 Lugs Doiado plums 4x4 (o> 12.15 f.o.b. 

87 Lugs Dorado plums 4x6 («' 10.16 f.o.b, 

264 Lugs peaches 60-64s 7.15 f.o.b. 

198 Lugs peaches 70s («' 5.16 f.o.b. 

264 Lugs peaches 56s 8.16 f.o.b 

1660 Precool and palletization (o' .60 f.o b. 

Recorder 

4. The contract between the parties was negotiated by a broker, 'fii- 
Points Western of Salinas, California. 

5. Complainant shipped the truckload of produce from Reedley, Cal- 
ifornia on June 2, 1981, to respondent in Milwaukee, Wivsconsiii. The 
truck of produce arrived on June 5, 1981, at respondent's place of bu?E* 
ness and the broker instructed i^espondent not to unload until an in- 
spection could be obtained. Respondent, however, examiiuKl Iho frail 
and notified the broker that it had unloaded four pallets of mercliandise 
and found it to be frozen. Respondent then unloaded the reinaiiuior of 
the fruit and placed it in its cooler. 

6. On June 6, 1981, at 5:00 a.m. a federal inspection was made of the 
fruit while in a cooler at I’espondent’s place of business in Milwaukee, 
Wisconsin, with the following results in relevant part: 

PLUMS, NECTARINES and PEACHES in 
separate cartons stamped ^‘Dorado PliiniH, Net 
Wt. 28 lbs. Fed State Insp, 629 8G1 ‘‘Himuh 
Packing Co, Reedley, Ca.,” and rnarkfil 3 k‘I, 

4x4 or 3x4x4” or cartons stamped "Arnikiiig 
Nectarines Fed State Insp, 527*'874, 26 lbs. Net 
Wt.” and marked *'96 count” or cartons 8tani|RMl 
Spring Crest Peaches, P"ed State Insp. Gt)LH74 
and marked 64, 72, 66, and each carton printed 
“Hosaka, Reedkey (sic.), California, Pioilucc- 
of USA,” Applicant states lot consists of 411 
cartons of Nectarines, 700 cartons of Peaclu's, 
and 500 cartons of Pliims. 

Each lot: Stacked on pallets in applicant's cnolt^r 
Plum lot: Well filled, jumble pack. Remain lag 
lots: Fairly tight in molded traya, 

In various locations 46°, 46°, 47°, and 4B°F. 

In generally all top layer and in some of aecomi 
top layer of Peach lot, and in some of top laycm 
of Plum and Nectarine lot stock shows freezing 
injury. Affected stock is watersoaked anti 



$ 135.85 

1.751,75 

1.107.00 

2.727.00 
2,587.95 

883.06 

1.887.60 
1,019.70 

2.161.60 
14,261,50 

990.00 

22.60 

$16,264.00 
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translucent in appearance exteii cling in from 
tops from approximately 1 to 3 inches. Location 
indicates freezing occurred after packing but 
not in present location. 

Remarks: Inspection and cei tificate restricted freezing only 

at applicant's request, 

7. On June 10, 1981, at 10:25 a.tn, 200 cartons of the nectarines were 
subjected to federal inspection while stacked on pallets in respondent’s 
cooler with the following results in relevant part: 

Tmperature of Product: In various locations 48“ to 62“F, 

Candition: Mostly ripe. Gi'ound color mostly yellow, some 

oi'iinge. Damage by bruising, scattered 
throughout pack, ranges 10 to 40%, average 
28%. Decay ranges 10 to 60%, average 21%, 
Rhizopus Rot in early stages. 

8. The Ryan temperature recorder tape taken from the truck shows 
a drop in temperature during the first six hours from 68* to 40°, a further 
drop during the next three hours to approximately 36 to 37° where the 
trace continued until approximately the 16th hour. From the 16th hour 
to the 18th hour the tape showed a I'ise in temperature to 40° where 
the trace continued until approximately the 28th hour before dropping 
back to approximately 37° at the 30th hour. The tape continued at ap- 
proximately 37° through the 40th hour. From the 40th hour to the 49th 
hour tlie tape rose from 37° to approximately 45° and then dropped 
gi'adually back to 37° at the 61st hour and rose gradually to approxi- 
mately 40° at the 66th hour. 

9. The formal complaint was filed on July 17, 1981, which was within 
9 months after the cause of action herein accrued. 

CONCLUSIONS 

It is clear from the record that respondent accepted the load of mixed 
fniit by unloading such fruit from the truck and placing it in its cooler. 
Consequently respondent became liable to complainant for the full pur- 
chase price of the fruit less any damages flowing fi'om any breach of 
contract proven by respondent. The burden of proving a breach rests 
upon respondent. I'he Grower-Shipper Potato Co. v. Southwestern Pro- 
duce Co., 28 A.D. 511 (1969). 

The overriding issue in this proceeding, which is apparent on the face 
of tlie record, concerns where the freezing iiyury disclosed by the federal 
inspection of June 6, 1981, occurred. Since the sale of the fniit was on 
a f. o.b. basis respondent would bear responsibility for any freezing which 
occurred after the loading of the fniit on the truck. On the other hand 
if It can be shown that transportation services and conditions were 
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normal then the freezing must have occurred prior to loading anti the 
responsibility for such freezing would rest upon complainant. Where a 
buyer accepts a commodity the burden of proving that tvanapoitaticns 
services and conditions were normal rests upon such buyer. Dave B', 
Walsh v. Rozah’s, 39 A.D. 281 (1980). 

While the temperature tape that was taken from the truck does koI 
disclose freezing temperatures it does show that for a substantial amount 
of time the temperatures registered on the tape were in the 36 to 
range. Of coui’se a temperature tape does not register the temperature 
of the fruit or necessarily the temperature of the air as it comes out cl 
the cooler but rather the temperature of the air in a trailer at the point 
at which the Ryan temperature recorder is hanging. In a letter dated 
August 20, 1981, and made a part of the Department's report of inves- 
tigation, complainant raised the question of whether this particular tmek 
was equipped with an air deflector chute to direct the air coming from 
the refrigeration unit away from the top of the load and to the backol 
the trailer. Complainant also questioned whether the trailer might not 
have had a chute which came only part way back in the trailer. On 
September 3, 1981 the regional director of the Mid-Western region oi 
the regulatory branch of the Fruit and Vegetable Division wrote to 
respondent as follows: 

I have received another letter from complainant which com- 
ments on the instrument recording tape which you refer lo in 
your correspondent (sic) addressed to us. I am enclosing for 
your reference a photocopy of complainant’s letter and specif- 
ically call your attention to paragraph 3. We are aware of nu- 
merous instances wliereby produce exposed to the direct blast 
of air from the refrigeration unit can freeze the top layers of 
produce on such shipments. It is noted the inspection furnished 
by you states the following in part: 

In generally all top layer and in some of second top 
layer of Peach lot, and in some of top layers of Plum 
and Nectarines lot stock shows freezing injury. Af- 
fected stock is watersoaked and translucent in ap- 
pearance extending in from tops from approximately 
1 to 3 inches. Location indicates freezing occurred 
after packing but not in present location. 

You will note from the inspector’s description of the position 
of freezing that it was restricted to the top layer and in some 
second top layers of the peach lot and of the top layers of the 
plum and nectarine lot. There is no indication by the certificate 
that the remaining layers of the fruit were frozen. This dell- 
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nitely lends support to complainant’s theory that the freezing 
probably occurred during transit. 

Respondent was instructed by the broker not to unload the produce 
from the truck until a federal inspection could be obtained. Resjiondent 
disregarded this advice and did unload the truck prior to inspection. If 
the inspection had been of the produce while still on the truck such 
inspection would very likely have shown, from the position of the freez- 
ing, whether such freezing took place on the truck or not. Respondent 
was responsible for removing the produce from the truck and respondent 
also had the burden of proving, since it accepted the produce, that 
transportation services and conditions were normal. We find that re- 
spoiKlent has not met this burden of proof, and consequently find that 
transportation services and conditions were abnormal. The warranty of 
suitable shipping condition is therefore voided. 

Since respondent accepted the produce, and has not proven a breach 
of contract on the part of complainant, respondent is liable to complain- 
ant for the full purchase pi’ice of the produce, or $15,264.00. Respond- 
ent’s failure to pay complainant such amount is a violation of Section 2 
of the Act for which reparation should be awarded to complainant with 
interest. The counterclaim should be dismissed. 

Complainant submitted a claim for expenses incurred in connection 
with the heainng in the total amount of $1,007.07. Respondent objected 
to this claim on several gi'ounds. First, respondent says that since Mr. 
Watson was a party in interest and not an attorney he should not be 
entitled to attorney foes. We agree. However, Mr. Watson did not claim 
attorney fees. He merely placed his claim for expenses on the wrong 
line on the suggested claim fom, a fact whicli an examination of the 
attachment detailing those expenses makes clear. 

Second, respondent objects to the car rental fee claimed by complain- 
ant in tile amount of $63.29, stating that the cost of an airport limousine, 
one way, from the airport to the place of hearing would have been $6.50. 
We agi'oe that no justification has been shown in this case for car rental 
expenses, since transportation by airport limousine and cab would likely 
have been less expensive. However, complainant obviously transported 
both himself and C.A. Reiman, complainant’s witness, so the admitted 
round trip costs of the airport limousine would have been $22.00. In 
addition complainant would have been allowed reasonable cab fare be-=" 
tween the place of hearing and his hotel, but no claim for any such fare 
was submitted. Accordingly we will allow $22.00 in place of complain- 
ant’s $63.29 claim for car rental fee. 

Third, respondent objects to the coach air fares of both complainant 
(one way) and C.A. Reiman (round trip) on the basis that cheaper super 
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coach fares were available. However, respondent did not 
document these alternative fare rates nor show that they wtae inil 
subject to travel restrictions which would have made them iinuKabtc by 
complainant. 

Fourth, respondent objected to the $77.00 hotel bill for one day as 
well as the food bills (totalling $17.88 for refreshments and one meal or 
two) for Mr. Watson on the gi’ounds that such bills show two guesl.s in 
the hotel and for the meals. However, it is obvious from C.A. lieimiin’s 
failure to submit a hotel bill and from his submission of a food bill for 
one meal with two guests in the amount of 21.00, that complainant iiiul 
his witness shared a room and meals. Respondent also objects to llio.io 
amounts because allegedly only $16.00 per day is allowable os .subsist- 
ence. However, as was explained on the recoi’d at the hearing, the $10.00 
amount shown on the suggested claim form is no longer applicable. The 
amount now allowed is the same as the amount of subsistence allowed 
by the General Services Administration for federal workers at tlic lo- 
cation in question, in this case $74.00 per person per day. See 28 ll.S.G. 
§1821(d)(2); and 46 Fed. Reg. 5^66 (1981). We conclude that the aimiinta 
claimed for subsistence (one day's food and hotel for two people) Urt ailing 
$116.58 is x'easonable. 

Respondent also objects to the allowance of any amount for C.A. 
Reiman because “he was not a subpoenaed witness and appoanul vol- 
untarily . . . whereas ... in federal courts only subpoenaed wiliu'jt.'^t.'i 
are normally entitled to their expenses . . . "However, the analogy will 
not hold, as we are here dealing with a statutory pi’ovision spt'ciilcally 
allowing to the prevailing party “reasonable fees and expenses incurred 
in connection with any . . . hearing.” 7 U.S.C. 499g. 

The total allowable expenses which we have found to bo duo to com- 
plainant from respondent are .$965.58. Complainant should l)o awurclcrl 
additional reparation in this amount. 

ORDER 

Within 30 days of the date of this order, respondent shall pay to 
complainant, as reparation, $15,264.00, with interest thereon at the rale 
of 13% per annum from July 1, 1981, until paid. 

Within 30 days from the date of this order, respondent shall pay to 
complainant, as additional reparation for expenses incurred in connec- 
tion with the oral hearing, $965.68, with interest thei'eon at the rale of 
13% per annum, from the date of this order until paid. 

The counterclaim is dimissed. 

Copies of this oi*der shall be served upon the parties. 
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Veg-A-Mix 1 '. George DePaoli Distributing Company. PACA Docket 
Xo. ^-6108. DecklGcl October 13, 1983. 

r.O.B. sale — Acceptance — ^Transportation seiviccs and conditions — Inspection — 
Suitable shipping condition — Damages. 

\Vhen lespotulent unloaded the tomatoes late Fri<lay it accepted them, but inspection on 
de following Monday is timely. Where transportation services and conditions were nor- 
ral, the federal inspection shows that the tomatoes were not in suitable shipping condition 
shen shipped Damages wore awarded on basis of percent of defects. 

CroigsS. WfcitJeit, Presiding Officer. 

Downs ft. Oliveri, Newport Beach, California, for complainant. 

Respondent, pro «c. 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agincultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a ei seq.). A timely 
com plaint was filed in which complainant requests an award of reparation 
against respondent in the amount of $440 in connection with a transaction 
in interstate commerce involving a lot of cherry tomatoes. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the format complaint 
was served upon respondent which filed an answer thereto denying any 
liability to complainant. 

Since the amount claimed as damages in the formal complaint does 
not exceed $15,000, the shortened procedure set forth in the Rules of 
Practice (7 CFR 47.20) is applicable. Under this procedure the verified 
pleadings of the parties together with the Department’s report of in- 
lestigalion are considered as evidence. In addition the parties were 
given the opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement and respondent was given an 
apportunity to file an answering statement but did not do so. Subse- 
quently, respondent filed a petition to reopen the hearing and, after 
service on complainant, and consideration of complainant’s objections 
thereto, the hearing was reopened and an answering statement on behalf 
of respondent was received in evidence. Complainant filed a brief. 

FINDINGS OF FACT 

1, Complainant, Veg-A-Mix is a corporation whose address is P.O. 
Box 1185, Castroville, California. 
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2. Respondent, George DePaoli Distributing Company, is a cori>o- 
ration whose address is P,0. Box 776, Salinas, California. At the time 
of transaction involved herein respondent was licensed under the Act. 

3. On or about October 27, 1981, complainant sold to respoiuient, 60 
flats of pink cherry tomatoes at $9.00 per flat plus .50 per flat for cooling, 
and $5.00 for a Med-Fly certificate, for a total price of $480.00, f.o.b. 

4. On October 27, 1981 at 6:45 p. m, , complainant shipped the tomatoes 
from loading point in California to respondent at Joplin, MissouiH, by 
truck. The tomatoes amved at destination in Joplin, Missouri on Friday 
evening, October 30. Respondent's customer unloaded the tomatoes and 
stored them in its cooler. On Monday morning, November 2, 1981, a 
federal inspection was called for, and at 1:40 p.m. of the same day the 
50 flats of tomatoes were federally inspected and a certificate issued 
which stated in relevant part as follows: 


MARKET: 

RECEIVER: 

V/HERE INSPECTED; 
Products Inspected; 


Condition of Load: 
Temperature of Product: 
Condition: 


Remai'ks: 


Joplin, MO. 

Harry’s Food Service 
1048 Wall Street 

Cherry TOMATOES in 12-1 pint cardboani 
carton, “California Grown Tomatoes 12 Dry 
Pints Produce U.S.A., A.J. Trevino, 714 Mill- 
brae, Salinas, CA 93901.*' Applicants count 50 
flats. 

Stacked at above location in cool room. 
Various pulp teinperatures 60T. 

Avei’ag-e 75% light rod juid red. From 8 to 30% 
average 18% soft and watery. From 2 to 12% 
average Gray Mold Rot in various sUffos 
mostly advanced. 

Applicant states above lot was part of a ti*ailcr 
shipment from California. 


5. Respondent notified complainant of the results of the federal in- 
spection on November 2, 1981. 

6. An informal complaint was filed on December 30, 1981, which was 
within nine months after the cause of action herein acruod. 


CONCLUSIONS 

Respondent claims that it rejected the lot of tomatoes. However, 
respondent unloaded the tomatoes from the ti’uck when they ari'ived on 
Friday evening and consequently is deemed to have accepte{l the to- 
matoes at that time. See Croton Orchard Co. v. Mid-Valley Pradnee 
Corporation, 34 A.D. 1381 (1975). Since respondent accepted the to- 
matoes it became liable to complainant for the full purchase price thereof 
less any damages flowing ft’om any breach of contract proven by re- 
"^ondent. 
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Respondent alleges that complainant breached the contract of sale by 
failing to ship tomatoes which were in suitable shipping condition. The 
regulation (7 CFR 46.43(i)) require that under f.o.b. terms of sale the 
produce be placed on board the transit facility at shipping point "in 
suitable shipping condition,” and further provide that “the buyer as- 
sumes all risk of damage and delay in transit not caused by the seller 
irrespective of how the shipment is billed.” The regulations (7 CFR 
16.43(j)) define suitable shipping condition as meaning “that the com- 
aiodity, at time of billing, is a condition which, if the shipment is handled 
under noimal transportation service and conditions, will assure delivery 
without abnormal deterioration at the contract destination agi’eed upon 
between the parties.” The time that the tomatoes were in transit, ap- 
proximately 3 days, was normal. Complainant, however, alleges that 
Ihe temperatures shown on the federal inspection taken on Monday, 
November 2, 1981, of 50°F. were not normal. Complainant states that 
since these tomatoes were pink it specified that the temperature on the 
truck was to be maintained between 34 and SC’F. Complainant further 
states “this can be conftrmed by Veg-A-Mix’s truck and delivery man- 
ifest, marked in report of investigation as exhibit I-B.” However, as 
respondent points out, the printed blocks labeled 34® and 36® on exhibit 
l-B are not checked. Accordingly, we find that complainant has failed 
to show that it specified that such temperatures be maintained. Com- 
plainant’s contention that such temperatures are the correct tempera- 
tures for the shipment of pink tomatoes is also without merit. Agiic»iltui*e 
Handbook No. 105, Protecting Perishable Foods Dining Transpmi by 
Motor Tnick, specifies desired transit temperatures of 46®F. to 60°F. 
for “Tomatoes (pink).” Accordingly we find that transportation services 
and conditions were normal as to the subject tomatoes. 

Complainant also complains about the length of time between arrival 
of the tomatoes and the inspection of the tomatoes. However, the record 
indicates that the tomatoes amved on the evening of Friday, October 
Id. Respondent states that it unloaded the tomatoes and held them in 
its cooler and secured a federal inspection at the earliest time possible 
m Monday, N ovember 2. In view of the arrival time of the tomatoes 
Kd feel that we are fully warranted in looking at the Monday inspection 
br the purpose of determining, if possible, whether the tomatoes made 
;oo(t delivery at time of arrival on Friday. We note that the inspection 
‘hows gi‘ay mold rot avei’aging 8% in mostly advanced stages and an 
iverage of 18% soft and watery. The total average of these two condition 
actors is 26%. Under most circumstances we would allow an average 
'or soft and/or decayed tomatoes of somewhere around 8% at time of 
irriva). We find that the federal inspection of November 2, 1981, shows 
hat the tomatoes were not in suitable shipping condition when shipped. 
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The measure of damages for breach of warranty as to accepted goods 
is the difference at the time and place of acceptance between the value 
of the goods accepted and the value they would have had if they had 
been as warranted. See UCC §2-714(2), In the case of damaged goods, 
about the only way to establish their value is by prompt and proper 
resale. Anthony Brokerage, Inc. v, Th^Auster Company, /ne., 38 A.D, 
1643 (1979). In this case respondent claims that the tomatoes were resold 
by Harry’s Food Service and in respondent’s sworn answer a recap of 
the results of the resale is given showing gi’oss proceeds of $90.00 and 
net returns, after a reduction of $1.00 per flat for freight, of $40.00. 
This is the amount which respondent remitted to complainant. However, 
although complainant complained several times about responclent’a fail- 
ure to place in evidence the actual accounting received from Han-y’s 
Food Service, respondent never submitted such an accounting. We think 
that complainant is entitled to the actual accounting from Harry’s Food 
Service, and in view of respondent’s failure to submit such an accounting 
we will not utilize respondent’s hearsay recap of the accounting to com- 
pute damages in this case. 

There is an alternative method by which we can compute damages in 
this ease. The Uniform Commercial Code, section 2-714, provides for 
the recovery of “. . . the loss resulting in the ordinary course of events 
from the seller’s breach as determined in any manner which is reason- 
able.” The official comments state that the measure of damages set foirtli 
in such section is not intended as an exclusive measure. The federal 
inspection revealed condition defects in the total amount of 269&, tii the 
usual situation tomatoes could arrive with approximately 8% soft aiidi 
or decay and still be considered to have made good delivery. Accord- 
ingly, we will allow respondent as damages 18% (the difference between 
26% and 8%) of the market value of confoi'ming tomatoes at or about 
the time of ai'rival as shown by relevant market news service reports, 
There are no mai'ket news service reports for Joplin, Missouri, and 
accordingly we will use the market reports form St. Louis, Missouii. 
Such reports for January 4, 1981, (there were no reports for Jaiuiarj' 
3) show that cheiTy tomatoes from California were selling for $9.60 !o 
$10.00 per flat. Using the lower of these two figures, or $9.60, the 60 
flats of tomatoes, would have had a value of $476.00. Eighteen perceiil 
of this amount is $85.60, and we conclude that this is the amount which 
respondent should be awarded as herein. 

As previously stated, when respondent accepted the subject cherry 
tomatoes, it became liable to complainant for the full contract price 
thereof or $480.00. From this amount should be deducted respondent’s 
damages of $86.50 plus the amount which respondent has already paid 
complainant, or $40.00. This leaves a net amount of $354.60 for which 
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respondent remains liable to complainant. Respondent’s failure to pay 
complainant such amount is a violation of section 2 of the Act for which 
reparation should be awaixled to complainant with interest. 

ORDER 

Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $354.50, with interest thereon at the rate 
of 13 percent per annum from December 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 


(No. 22,933) 

William H. Clapps and Timothy E. Yaksitch d/b/a Myco v. Dan 

Garcia Brokerage, Inc. PACA Docket No. 2-6115. Decided October 
13. 1983. 

F.O.B. Sale ^Transportation conditions — Good delivery standards — Suitable ship- 
ping condition. 

Demn’s Sec/cer, Presiding Officer 

rftowjos /I, Oliveri, Newport Beach, California, for complainant. 

Respondent, pro se. 

/decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a ef seq.). A timely 
coinplaint was filed in which complainant sought an award of reparation 
in the amount of $15,757.45 in connection with the sale of two truckloads 
of lettuce, one such truckload being in interstate commerce and the 
other being in foreign commerce. 

Copies of the report of investigation made by the Department were 
served upon the parties. A copy of the formal complaint was served 
upon respondent which filed an answer thereto, denying liability to the 
complainant. Although the amount claimed as damages in the formal 
complaint exceeded $16,000.00 and the respondent originally asked for 
an oral hearing, the parties eventually agi'eed that the matter could be 
resolved by the shortened method of procedure provided in section 47.20 
of the Rules of Practice (7 OPR 47.20). Under this procedure the verified 
pleadings of the parties are part of the evidence in the case, as is the 
Department’s Report of Investigation. In addition, the parties were 
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given the opportunity to file evidence in the form of verified statements. 
Complainant fileil an oiiening statement, and respondent filed an an- 
swering statement. Complainant also filed a brief. 

FINDINGS OF FACT 

1. Complainant i.s a partnership composed of William H. Clapp and 
Timothy Yaksitch, doing business as MYCO, with an address of P.O. 
Box 575 Latnonl, California. 

2. Re.spondent is a corporation, Dan Garcia Brokerage, Inc., with an 
address at Post Office Box 3129, Pinedale, California. At the time of 
the transactions involved in this proceeding respondent was licensed 
under the Act. 

3. On April 8, 1982, complainant sold to respondent a truckload of 
lettuce consisting of 934 cartons of 24’s Green Rose Lettuce, at §8.00 
per carton plus $.65 per carton cooling and $22.60 for a Ryan temper- 
ature thermometer for a total contract price of $8,101.60 f.o.b. On or 
about April 8, 1982, the truckload of lettuce was loaded and shipped to 
respondent’s customer in Philadelphia, Pennsylvania. Respondent’s cus- 
tomer accepted the load of lettuce on its arrival. 

4. On April 9, 1982, complainant sold to respondent a truckload con- 
sisting of 879 cartons of 24’s of Green Rose Lettuce, at $8.00 per carton 
plus $.65 per eai'ton cooling, $30.00 for a shipping point inspection and 
$22.50 for a Ryan temperature thermometer, for a total contract pnee 
of $7,655.86, tlo.b. On or about April 9, 1982 the truckload of lettuce 
was loaded and shipped to respondent’s customer in Montreal, Canada, 
whei’e it airived on or about April 16, 1982. 

5. Upon arrival in Montreal, Canada the truckload of lettuce referred 
to ill paragi'a])h 4, above, was partially unloaded prior to being subjected 
to a Canadian inspection. The inspection showed in pertinent part as 
follows: 

Temperature; 

Product (Top) TC C4r/F) 

Product (Bottom) (48"F) 

Vehicle TO (45“F) 

Outside 8”C (46''F) 

Warehouse lO^C (50"F) 

Condition of VcluclCj Load, Pkgs, and Pack: 

Clean, mechanical unit not operating. Most ctns unloaded when inspection 
started reinainrior piled 6 wide x 8 high, in good order. Properly packed. 

Condition: 

Wrapper leaves : Average 1% of heads showing slimy decay affecLing I to 
2 leaves. 

Head leaves ; Average 1% crushed midribs affecting more than 4 leaves. 
Average 3% russet spotting affecting more than 4 leaves. Ranging from 
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nil to 42%, average 18% of heads showing slimy decay affecting from 1 to 
more than 4 mostly 3 leaves. 

Certifications 

Inspection requested for and certificate restricted to condition only. 

6, With respect to the iransactioon set forth in paragi’aph 4, above, 
the bill of lading showed that the temperature in the truck for the lettuce 
was to be maintained between 34 and 36‘'F. The Ryan recorder showed 
that the temperature ranged between 39° and 46° during the trip. 

7, A formal complaint was filed on July 7, 1982, which was within 
nine months of the time the causes of action herein arose. 

DISCUSSION 

This proceeding involves two entirely separate causes of action. Com- 
plainant merged them into a single complaint for purposes of convenience 
only. They will be dealt with seinatim. 

With respect to the shipment of lettuce from California to Philadel- 
phia, Pennsylvania on April 8, 1982, there is little if any issue as to 
whether respondent is liable. By its own admission, contained in its 
answering statement, to the extent that the lettuce was not U.S. No. 

1 the fact that it took five days to transport it fi’om California to Penn- 
sylvania, and that the temperature maintained on the truck varied be- 
tween 43° and 46°F when the bill of lading required that the shipment 
be maintained between 34° and 36°F indicate that there were abnormal 
transportation conditions. We are further constrained to find in favor 
of complaint because of the good delivery standards with respect to 
lettuce contained in 7 CFR 46.44. The invoice submitted by complainant 
reflected there was no grade for the lettuce. 7 CFR 46.44(a)(2) provides 
in pertinent part that; 

If the contract does not specify a U.S. gi’ade or percentage 
of condition defects, the lettuce at destination may contain a 
maximum of 15 percent, by count, of the heads in any lot which 
are damaged by condition defects, including therein not more 
than 9 percent serious damage of which not more than 5 percent 
may be decay affecting any portion of the head exclusive of 
wrapper leaves. 

Respondent acknowledged in its answering statement that there was 
only 7% condition defects, including 6% decay on the head leaves, which 
is sufficiently close to the 5% limitation imposed by the regulations under 
the transportation and temperature conditions which respondent admits 
existed for us to conclude that had the transportation been nornial and 
the temperatures been within the contract specifications the lettuce 
w'ould have made good delivery. 

It is not so simple to resolve whether the truckload of lettuce trans- 
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sale and purchase of lettuce during January 1982, there were in effect 
special conditions which modified the usual good delivery standards. 
Complainant avers that as a result of heavy fi*ost in California in late 
1981, which effectively diminished the quality and availability of lettuce 
in early 1982, it had established a practice under which it was selling 
lettuce with two conditions attached. One was that “weight no factoi'” 
would apply, which the parties to this proceeding agi’ee means that the 
weight of the cartons of lettuce would be waived insofar as good delivery 
is concerned. The second condition was that “due to wide freeze damage 
good delivery applies to this sale except for blistering or peeling or rusty 
brown discoloration.” Respondent avers with respect to the two trans* 
actions in issue in this proceeding that the two special conditions es- 
tablished by complainant were not in effect. The determination as to 
who must prevail in this proceeding turns as regards the fii’St transaction 
on whether the condition with respect to blistering, peeling and rusty 
brown discoloi*ation was established for the transaction, and with re- 
spect to the second transaction with whether weight was or was not a 
factor. Based on our review of the entire record available in this pro- 
ceeding we have concluded that complainant must prevail with respect 
to both transactions. The evidence shows that prior to January 16, 1982 
and January 18, 1982, the dates of the transactions involved herein, 
complainant had issued to respondent at vai’ious locations, including the 
receiving point involved in this proceeding, St. Louis, Missouri, invoices 
which contained the two statements in issue here. Thus, as will be 
discussed more fully below, respondent was on notice prior to the date 
of these proceedings that complaint was selling subject to the two above- 
mentioned conditions. 

An invoice issued by a seller is generally the best evidence of the 
terms and conditions of a purchase and sale contract. However, the 
terms may be shown to be otherwise by other relevant evidence. Re- 
spondent endeavored to do so in this proceeding by stating that it was 
not until it received the invoices that it fu*st learned that complainant 
was asserting the two conditions involved in this proceeding. It did so 
by means of affidavits by Bmce Rubin, located in St. Louis, Missouri, 
Patrick J. Small, located in Springfield, Illinois, and Phil Gumpert and 
Rick Harsnett, located in Indianapolis, Indiana, all of whom were em- 
ployees of respondent. They each stated that they had dealt with com- 
plainant during January 1982, and that they were not aware until after 
January 21, 1982 that complainant was selling lettuce subject to the 
conditions of “weight no factor” and “due to wide freeze damage good 
delivery applies to this sale except for blistering or peeling or rusty 
brown discoloration.” The affidavits of Mr. Small, and Mr. Gumpert ami 
Mr. Harsnett, are largely irrelevant to this proceeding because the 
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st?itements contained therein relate to transactions other than those 
'\ith which we are here concerned. It is difficult to interpolate from 
other transactions in other locations involving complainant and other 
divisions of respondent what was happening in St. Louis, Missouri. The 
affidavit of Mr. Rubin has more relevance. However, we are constrained 
to ignore those portions of the affidavit relating to purchases of lettuce 
ft'om sellers other than complainant because they do not reach the issue 
Jis to the nature of the U’ansactions with complainant. In paragraph 7 
of his affidavit Mr. Rubin states that on January 4, 1982, he purcha.sed 
960 cartons of lettuce from complainant warranted by John Millard of 
complainant as having “carton weight of lettuce of 43-45 lbs. before 
cooling; good delivery standards apply excluding bruising and/or dis- 
coloration following binising.” With respect to a transaction on January 
1 1, 1982, involving complainant and respondent Mr. Rubin stated that 
the same I'epresentations wei’e made. The same was true with respect 
to a transaction on January 14, 1982. There were attached to the affidavit 
“Purchase and Sale and Order” forms of respondent which showed its 
ntiderstanding of the conditions of the transactions. However, nowhere 
did respondent provide the invoices of complainant. Respondent’s stated 
understandings were that “good delivery standards apply excluding 
bruising and/or discoloration following bruising." 

Complainant, however, did provide the invoices pertaining not only 
to the transactions involved in this proceeding, but also to the trans- 
action between it and r*espondent which occiuTed on January 4, 1982, 
and certain other transactions. They were attached to its Statement in 
Reply, which also included the affidavit of Mr. John Millard, its Sales 
Manager who dealt with respondent. They showed that as early as 
December 18, 1981, in a transaction involving complainant and respond- 
ent with the receiving point being St. Louis, Missouri, a condition was 
that “weight no factor” applied. At that time the freezing condition was 
not applicable. By January 2, 1982, while not a dispositive fact, with 
respect to a shipment made by complainant to respondent in Springfield, 
Illinois, both the weight condition and the freezing condition were set 
forth on the invoice. The record further shows that no complaint was 
made with respect to this matter by respondent, and that it paid the 
full face amount of the invoice in a check dated January 22, 1982. The 
most telling invoice is the one dated January 4, 1982 in which there was 
a sale of lettuce to respondent in St. Louis, Missouri. Both conditions 
were stamped on the invoice. Evidently, respondent finally noted the 
conditions because it sent the invoice back to complainant with the 
statement "please send corrected bill” and the date "1-20-82" written 
on the copy. Therefore, we conclude that respondent knew prior to 
January 20, 1982, probably at least as early as about January 10 or 12, 
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1982, or was charged with this knowledge, that complainant was placing 
those conditions on its sales of lettuce. Its failure to complain promjjtly 
as regards the terms, and not to do so until the first load in issue in this 
proceeding had been received and inspected leads us to conclude that 
the invoices properly reflected the terms of the contracts. A failure 
promptly to complain as to the tei’ms set forth in an invoice is considered 
strong evidence that they were correctly stated. Casey Woodmjk, bic. 
V. Albanesc Farms, 31 Agi’ic. Dec. 311, 317 (1972); George VV. Haxton 
& Son, Inc. V. Adler Egg Co., 19 Agi'ic. Dec. 218, 224-225 (1960). 

In an invoice involving a shipment to Indianapolis, Indiana, on January 
16, 1982, which invoice was I’eceived by Tom Lange Company on January 
22, 1982, the two conditions were stamped thereon. As set forth in the 
affidavit of Mr. Gumpert and Mr. Harsnett in Indianapolis they learned 
on January 21, 1982 from Mr. Rubin that the conditions were being 
enforced. They returned the invoice to complainant with a notation "did 
not agi’ee to these terms.” However, having received the invoice after 
the conversation with Mr. Rubin, we conclude that the reason their 
statement as regards the terms was put on the invoice by respondent 
was as a result of the discussion with Mr. Rubin rather than the actual 
contract negotiations. Invoices sent by complainant to respondent dur- 
ing this period of time to other locations in the midwest were similarly 
stamped. In fact, as late as January 26, 1982, other locations in which 
respondent was operating were accepting the two conditions involved. 
In view of all of the above factors we conclude that complainant had 
properly notified respondent of the conditions involving weight and 
freezing, and that they were a part of the conti’act with respect to both 
transactions in this proceeding. 

As regards the transaction which occurred on January 16, 1982, the 
inspection certificate stated as to grade that the shipment "fails to grade 
U.S. No. 1 account of grade defects.” Respondent rejected it on the 
gi'ounds it failed to make good delivery because of freeze damage, pre- 
sumably because of the condition defects. Since the inspection was a 
restricted inspection which covered less than one half of the load of 
lettuce, the inspection certificate is not valid as to the entire load. On 
this basi s alone, we must find that the load of lettuce made good delivery. 
See Maeio Saikhon v. Russel-Ward Company, Inc., 34 Agric, Dec, 
1940 (1975); Mutual Vegetable Sales v. Select Distributors, Inc., 38 
Agi’ic. Dec. 1369, 1363 Q979). In any event, the kinds of conditions 
giving rise to the rejection of the lettuce by respondent because of 
condition defects were basically those which were precluded from as- 
surances of good delivery by complainant, namely the discoloration of 
the leaves. There was also an average of 4% damage by Tip burn and 
2% damage by decay, which was well within the good delivery standards 
for lettuce. (7 CFR 46.44(b)) Therefore, respondent wrongfully rejected 
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the lettuce involved in the January 16, 1982, transaction, as a result of 
which complainant is entitled to damages. Complainant, sold tlie lettuce 
to La Mantia Brothers AiTigo Company in Chicago, Illinois, and netted 
after deduction of freight $2,208.00. Therefore, complainant suffered 
damages in the amount of $9,936.00. Respondent’s failure to pay thi.s 
amount of money is a violation of section 2 of the Act for which reparation 
should be awarded to complainant with interest. 

With respect to the second transaction, occurring on January 18, 
1982, the inspection certificate shows that this was also a restricted 
inspection, limited to “all layers of last three stacks nearest rear door 
of trailer.” For the same reasons as discussed above, because this is 
less than 50 percent of the entire load of 850 cartons of lettuce the 
inspection certificate is not valid as to the entire load. In any event, 
since weight was no factor with respect to this load of lettuce, weigh- 
ing from 35^2 to 4 OV 2 pounds, average 36.20 pounds per carton, and 
being rejected by respondent because of short weight, respondent 
wrongfully rejected the load of lettuce, thereby making it liable for 
damages to complainant. Complainant resold the lettuce to Joseph & 
Rayhill Produce, Inc., in Louisville, Kentucky for $9,997.00. Deduct- 
ing this from the full f.o.b. contract price of $13,302.50, we find that 
complainant suffered damages in the amount of $3,305.50. Respond- 
ent’s failure to pay complainant this amount is a violation of section 2 
of the Act for which repai’ation should be awarded to complainant with 
interest. 


ORDER 

Within 30 days from the date of this order respondent shall pay to 
complainant as repai*ation $13,241.50, with interest thereon at the rate 
of 13 per cent per annum from Pebruai’y 1, 1982, until paid. 

The counterclaim in this proceeding is dismissed. 

Copies of this order shall be served upon the parties. 


(No. 22,936) 

Top Pag Growers & Shippers, Inc. v. Fbuwerda’s Wholesale Pro- 
duce Co,, Inc PACA Docket No. 2-6155. Decided October 13, 1983. 

Acccptance-~-Accoid and satisfaction. 

Edimrd Ai. Silverstein, Presiding Officer. 

Thomas U. Oliven, Newport Beach, California, for complamant. 

P. McCarroHi Silver Spring, Maryland, for respondent. 

Dedsmi by Donald A. CampbelU Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agiicultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq,). A timely 
complaint was filed in which complainant seelts a repai’ation award against 
respondent in the amount of $2,304.00, in connection with one trans- 
action, in interstate commerce, involving tomatoes, a perishable agi-i- 
cultural commodity. 

A copy of the Department’s report of investigation was served upon 
both parties. Respondent also was served with a copy of the complaint, 
and filed an answer thereto denying any liability to complainant. In 
addition, respondent filed a counterclaim, in an unstated amount, in 
connection with the same shipment of tomatoes. 

Since the amount claimed as damages did not exceed $15,000, the shor- 
tened method of procedure provided in section 47.20 of the Rules of Prac- 
tice (7 CFR §47.20) was applicable. Pursuant to this procedure, the veri- 
fied pleadings of the parties are considered part of the evidence of the case, 
as is the Department’s report of investigation. In addition, the parties 
were given the opportunity to file further evidence by way of swora 
statements. Complainant filed a verified opening statement, and respon- 
dent filed a veinfied answering statement. Both parties also filed briefs. 

FINDINGS OF FACT 

1. Complainant, Top Pac Growers & Shippers, Inc., is a corporation 
whose mailing address is P.O. Box 1001, Tracy, California 96876. 

2. Respondent, Perwerda’s Wholesale Produce Co., Inc., is a cor- 
poration whose mailing address is Pompano Terminal Building, Office 
No. 61, 1202 Hammondville Road, Pompano Beach, Florida 33060. 

3. Both complainant and respondent, at the time of the transaction 
involved herein, were licensed under the PACA. 

4. On or about October 27, 1981, in the course of interstate commerce, 
complainant by oral contract, sold to respondent 1280 cartons of to- 
matoes, a perishable agricultui’al commodity, as indicated below: 


Lot 

Cartons 

Grade 

Commodity 

Size 

Unit Price 

Total 

25 

359 

2 

M/G Tomatoes 

Med 

3.00 

L077.00 

26 

637 

2 

M/G Tomatoes 

Med 

3,00 

i, 611,00 

26 

384 

1 

M/G Tomatoes 

Med 

4.00 

1,636,00 


1280 4,224.00 

Thermagard #122531 22.60 

1162 Palletized .16 172.80 


4,419.30 
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5. On or about October 27, 1981 x*espoiident shipped from a loading 
point in the State of Califoimia to respondent in Pompano Beach, Floiida, 
the shipment of tomatoes as indicated in paragi’aph 4, above. On Sunday, 
November 1, 1981, the truckload of tomatoes arrived at respondent’s 
location at about 10:00 a.m. A preliminary inspection by respondent’s 
agents indicated that there was some damage to the tomatoes, and the 
respondent conveyed this information directly to the broker involved in 
the transaction. Dock Case of the Dock Case Brokerage Company, 912 
Noi'th Town and River Drive, Fort Myers, Florida 33907. Mr. Case 
submitted a statement to the Department in which he stated the fol- 
lowing as to the transaction at issue here: 

On the day the tomatoes arrived at Ferwerda’s place of busi- 
ness, 1 received a telephone call from Bruce Puls who works 
for Perwerda. He told me that they had rejected the load 
because there was a lot of trouble with the load. 

I then immediately called John Rogers of Top Pac to advise 
him that there were problems with the load. John Rogers told 
me that Ferwerda should get an inspection, and Top Pac would 
work it out as to the problem tomatoes. 

I then called Bruce Puls and told him what John Rogers had 
said to me — that they should accept the tomatoes because Top 
Pac would protect them against any loss. 

It was my understanding that Top Pac had agi’eed to protect 
for problem tomatoes regardless of whether the tomatoes made 
gi’ade or not, and that Perwerda’s would be liable only for 
saleable tomatoes. 

5. On November 2, 1981, at 2:00 p.m., the tomatoes were in- 
spected at respondent’s location with the following results in pertinent 
part: 


Products Inspected: 


Condition of Load: 
Condition of Pack: 
Temperature of Product; 
Condition; 


TOMATOES in separate cartons printed ‘Earls 
Pearls brand,’ or ‘Mac’s Babies’ Brand; Top Pac 
GrowersandShippers.306 W 6th, P.O Box 1001, 
Tracy, Ca., 95376’ and stamped to denote size 
(Med. size noted), also stamped ‘Fed-State Lot 


810’ 

Applicant states 384 Earls Pearls Brand 896 Mac’s 
Babies Brand. TOTAL 1,280 cartons. 

Stacked at above location on pallets 


ell filled. 

u’ioiis caHons 69'’F . . * i 

iris Pearls Lot: Aveiages approxiinalely 
een and breakers, 5% turning and pmk. From 
b to 4% in most samples, m many none, averages 
i> Gi-ay Mold Rot generally in advanced stages, 
-om 4% to 10%, averages 7% damage by sunken 
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discolored areas occurring generally over shoul- 
ders. Mac's lialues Lot' Averages approximately 
86% green and breakers, 10% turning and pink. 

In most samples 2% to 8%, in some none, averages 
3% Gray Mold Rot mostly in advanced, some in 
early stages Eroin 16% to 36%, averages 24% 
damage by sunken discolored areas occurring over 
i>hoiildei's and sides of Tomatoes. 

6. On or about November 21, 1981 the respondent mailed complainant 
a check in the amount of $2,116.30. Along with the check was a delaiictl 
statement in which it showed how it derived at this figure. Es.senLiatly, 
respondent took a credit of $1.10 per box on the Earls Pearls HrniKl 
tomatoes, and a $2.10 credit per box on the Mac’s Babies brand tomatoes. 
On December 1, 1981, complainant returned respondent’s check to it 
indicating that this payment whvS not acceptable and demanding full 
payment for the load of tomatoe.4. Respondent resubmitted the same 
checlt to complainant on or about December 21, 1981, noting the 
following: 

THIS LOAD ARRIVED SUNDAY NOV. 1 USDA INSPEC- 
TION MONDAY NOV. 2, COPY ATTACHED-OUR BRO- 
KER DOC CASE ASSURES US HE REPORTED THIS TO 
YOU AT ONCE. AN ADDITIONAL CHARGE FOR SOR'l- 
ING & GRADING WAS NOT DEDUCTED AT .60 PER UX 
1280 BOXES PLEASE CONTACK [sic] DOCK [sic] CASK 
FOR VERIFICATION a2 

On or about December 23, 1981, the complainant negotiated tlio check. 

7. The formal complaint was filed herein on August 19, 1982, which 
was within nine months of when the cause of action stated here accrued, 

CONCLUSIONS 

The parties have opposite views as to whether or not this load of 
tomatoes was accejrted. However, if it was rejected, as eontonded by 
respondent, because of alleged condition defects, the rejection was 
improper because the tomatoes in this shipment did make the grade 
required by the contract. See 7 CFR §51. 1861(a) and (c). However, 
we conclude that, since it unloaded the tomatoes, resimiulent ac- 
cepted them. R. Huston v. S. Waldron, 32 Agrie. Dec. 1592 (1973), 
Having accepted the tomatoes, respondent was liable for the full con- 
tract price less any provable damages I’csulting from a breach of con- 
tract committed by complainant. Mukial Vegetable Sales v, Saks Select 
DMnbutors, 38 Agrie. Dec. 1359 (1979). Such a conclusion is coiiaisl- 
ent with the broker’s statement contained in Finding of Fact No. 6, 
above. Since re-spondent has failed to submit any evidence ns to dam- 
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age, we must conclude that it was responsible for the full contract 
price, or $4,419.30. 

As further defense, respondent alleges that its November 21, 1981, 
check in the amount of $2,115.30 was accepted by complainant in full 
accord and satisfaction for this shipment of tomatoes. This check was 
fli'at submitted to the complainant in November. However, complainant 
promptly returned it to respondent, and demanded full payment. In 
December, the respondent resubmitted the check to complainant as- 
serting, in effect, that it was all complainant was entitled to receive. 
See Finding of Fact No. 6, above. 

To constitute an accord and satisfaction, it is necessary that the pay- 
ment be offered in full satisfaction of the outstanding debt, and that it 
be accompanied by such acts and declarations as amount to a condition 
that the money, if accepted, is accepted in satisfaction of the debt. Also, 
it must be such that the party to whom it is offered is bound to under- 
stand that, if he takes it, he takes it subject to such conditions. The fact 
that a creditor receives a check in less than the amount of the invoice, 
with the knowledge that the buyer claims to be indebted to him only to 
the extent of the payment made, does not necessarily establish and 
accord and satisfaction. Half MoonFndt & Produce Co, v. Norik Ameir- 
lean Produce, 40 Agi'ie, Dec. 1610 (1981). However, the creditor’s assent 
need not necessarily be expressed. See, WILLISTON ON CON- 
TRACTS, THIRD EDITION, SECTIONS 1855-1856. According to 
Williston, *Tt becomes a question of fact what the bargain was to which 
they assented.” 

In the instant case, we believe that there was an accord and satis- 
faction. Our belief is founded upon the fact that the respondent not only 
submitted the check to complainant once but, after the complainant sent 
it back and demanded full payment, the respondent resent the same 
check to the complainant. Inasmuch as the respondent in resubmitting 
the check to it informed the complainant that the amount in the check 
was all the latter was entitled to for the transaction, and complainant 
negotiated it, we believe complainant manifested an intent to assent to 
an accoi’d and satisfaction. We must point out, however, that our con- 
clusion that there was an accord and satisfaction might be different had 
the cheek been cashed by the complainant the fli'st time respondent sent 
it. At that point in time, it is not clear to us that the respondent had 
manifested an intent that complainant’s acceptance of the check would 
be in full accord and satisfaction. However, such manifestation became 
clear when it resubmitted the same check to the complainant. 

Inasmuch as there was an accord and satisfaction, the complaint should 
be and is dismissed. 

In view of the above, the counterclaim is also dismissed. 
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DKCISION AND OHDEU 


I'UKI.IMINAUY vS'l'ATEMENT 

^ jM H rcptiriilion promidiiig undor the Perishable Agricitllural 
< tiinmtidiUoi-i Act,, lUao, u-s unusudod (7 IJ.S.C. 499a ct .ve<!'.). A timely 
^'l■m|llu^^lt wiia (lied in wIilcluHimiilainant .seeks a reparation award npmwt 

r»''>I«>Dd<*i)t in llu* uinoutil of $.'>,(> I (>,()(> in cojineetion with one truua- 
Hcfiiiii, iti ini c* (•.state eommerco, involving cherries, a perishable agri- 
ruitiiCid ruinniodily. 

A ciijiy nl tile I )(*partni<!nt’.s report of investigation was served on 
initli |iur(i<*s, ites|ioiid(>nt also was .sowed with a copy of the complaint, 
ini«l filed (in aiiHWer (lu'i'cto denying any liability to complainant. 

Kinc<* ( !u< uDunmt claiincd as damages does not exceed $16,000.09, the 
tdoirtcucil na-lliod of procedure provided in section 47,20 of the Rules 
tif I'i’iwlu'i' (7 (IKK §47.20) was followed. Pursuant to this proceditro, 
t ill* vi'rillctl pleadings of the piU'tie.H are considered a part of the evidence 
in the ease, as is the I Jepartment's report of investigation. In addition, 
the parlies were given the opperluuity to file further evidence by way 
i»f nwern st ideim'id.s. ( lomplainant lited an oijoning .statement, re-spond* 
enl an answering statenuint, and complainant a statement in reply. 
UewjHindeiit also Hied a brief. 

FINDINtW OF FA(.''J' 

1. 1 kiinphuDHUU The Anster Company, Inc., is a eorporatiomvhftsc 
iiiHiling' nddresH is 51 Houlh Water Market, Chicago, Illiuoia 00008. 
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2. Respondent, Morris Goldman, Inc., is a corporation whose mailing 
sJflress is 340 North Broadway, Milwaukee, Wisconsin 53202. At all 
nateiial times, respondent was licensed under the Act. 

3. On or about June 15, 1982, in the course of interatate commerce, 
wwplainant by oral contract, sold to respondent 156 lugs of chemes, a 
ffrishable agidcultural commodity, at an agi'eed price of $24.00 per lug 
fo-b. Chicago. On or about that date, the complainant shipped 234 lugs 
cf cherries to respondent in Milwaukee, Wisconsin, in a truck operated 
b' G&M Cartage. When the truck arrived in Milwaukee, the respond- 
ent’s place of business was closed. The trucking company placed the 
cheii'ies in a cooler which was near the respondent’s business location, 
snd which was owned by another produce company named I. Gagliano. 
The cherries remained in that cooler until the following morning. 

4. On June 16, 1982, the respondent inspected the 234 lugs of cherries, 
and found that many of the cartons contained moldy and decayed cher- 
ries. At 8:24 a.m. on that morning, the respondent telephoned com- 
plainant, and informed complainant that it was rejecting the chemes 
because of their condition. 'The parties then negotiated a new contract 
whereby respondent would handle the cherries for complainant’s ac- 
toimt. 

6, On or about July 17, 1982, the respondent submitted an account of 
sales to complainant for the 234 cai'tons of chemes as follows: 

ACCOUNT SALES-234 CHERRIES 


14 Carton Cherrriea 

(h>$28,00 

$^92,00 

16 

(a)27.00 

432.00 

8 

(0^26.60 

212.00 

10 

C«'26.00 

260.00 

12 

(ft)25.00 

300.00 

27 

(f 1^24. 00 

G48.00 

I 

(a'23.00 

23.00 

G 

(a>22.00 

132.00 

28 

(&^20.00 

560.00 

8 


144.00 

11 

^17.00 

187.00 

7 

(fiilS.OO 

105.00 

1 

^1^4.00 

14.00 

9 

(fiHO.OO 

90,00 

1 

159 Sold 

75 Dumped 

234 

(a) 3.00 

3.00 

$3,602.00 

Less: Chicago ciirtHge-234 cartons ((r $.60 
Comnii8Rlon-10% 

117.00 

350.20 

467.20 

Amount remitted 

$3,034.80 
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Along with the account of sales, the respondent submitted a check in 
the amount of $3,034.80 to complainant. Complainant refused to accept 
the check, and returned it to respondent. 

6. The formsil Complaint was filed on September 21, 1982, which was 
within nine months of when the cause of action herein accrued. 

CONCLUSIONS 

The dispositive issue in this case is whether or not the parties agi’ced 
to a novation of the original contract, and to substitute therefor an 
agi'eement for the respondent to handle the 234 cartons of cherries 
for complainant’s account. We are convinced by a preponderence of 
the evidence that there was such an agreement. Our conclusion is based 
upon the fact that the respondent’s telephone records support its 
statements as to the circumstances involved in this matter, and dis- 
pute complainant’s statements. For example, the complainant alleges 
that the respondent telephoned it twice on June 15, and that the re- 
spondent did not complain about the cherries until June 18. However, 
the respondent’s telephone records indicate that it spoke to complain- 
ant only once on Juno 15, and once on the morning of June 16, 1982, 
and not at all on June 18, 1982. This is consistent with respondent's 
statement that it ordered the cherries on the 15th, and rejected the 
shipment on the 16th, We hold, therefore, that the parties agi’eed that 
the respondent should handle the cherries for complainant’s aecouiU. 
On the basis of all of the evidence in the case, we conclude that re- 
spondent should be liable to complainant only in the amount of .$3,03'1.80 
as supported by its account of sales submitted to complainant in July 
1982. 

Since respondent tendered the amount due to complainant, it cannot 
be said that it has violated the Act. Nevertholc.ss, $3,034.80 remains 
due complainant from respondent. This proceeding should be held open 
for a period of 30 days in order to give the parties an opportunity for 
settlement on the basis of $3,034.80. At the expiration of 30 days, or 
upon receipt of notice that some definite action has been taken, an 
appropriate order should be issued. Salinas Marketing Cooperative v, 
Leonard O’Day Co., 16 Agric. Dec. 719 (1957). 

ORDER 

The proceeding is hereby continued for the purposes of allowing re- 
spondent to pay complainant $3,034.80. 

Copies of this order shall be served upon the parties. 
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(No. 22,938) 

James P. Bonifacino Mushrooms C &GMushroomCo., OfFlor. 
DiA, PACA Docket No. 2-6173. Decided October 13, 1983, 

^^'^rnplaint dismissed, complainant failed to show any amount remaining due. 

C-orge S. Whittan, Presiding Officer 
I’mplainant and Respondent, ;»o se 

iJfeisjon by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agiiciiltura! 
Commiodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
coniplaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $49,433.75 in connection with the 
sale to respondent of numerous loads of mushrooms in interstate com- 


raerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal complaint 
was served upon respondent, which filed an answer thereto admitting 
Lability to complainant in the amount of $34,232.15 and denying liability 
for the balance. On January 19, 1983, an order was issueil requiring 
respondent to pay to complainant $34,^2.16 as an undisputed amount. 
Respondent’s liability for payment of the remaining disputed amount of 
§15,201.60 was left for subsequent determination. 

Although the amount claimed as damages in the fomal comp aui 
exceeds $15,000.00, oral hearing was waived by the parties. Accord- 
ingly, the shortened method of procedure provided in section 7. o 
the Rules of Practice (7 CFR 47.20) is applicable. Under tins procedure 
the verified pleadings of the parties are a part of the 
case as is the Department’s report of investigation, n a J 
parties were given the opportunity to file evidence in t e ® 
statements. Respondent filed an answering statemen . ei p 
fled a brief. 


FINDINGS OF FACT 

1. Complainant, James P. Bonifacino, is 
as James P. Bonifacino Mushrooms, whose addressisNe . 
Toughkenamon, Pennsylvania. 
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2. Respondent, C & G Mushroom Co. of Florida, is a corponitioii 
whose address is 4801 Pembrook Road, Hollywood, Florida. At tliotinie 
of the transactions involved herein respondent was licensed iindor tlie 
Act. 

3. Between April 12, and June 30, 1982, complainant sold and .sliijiped 
to respondent 32 loads of mushrooms having a total invoice price of 
$51,757.65. Prior to April 12, 1982, complainant sold and shipjiiid to 
I’espondent additional quantities of mushrooms in an undetenninetl amouiil 
for undetermined prices. 

4. During the period from March 11, 1982, through January 27, 1983, 
respondent paid complainant in excess of $161,000.00 for inushroonis. 

5. The formal complaint was filed on October 7, 1982, which was within 
nine months after the causes of action alleged herein accrued. 

CONCLUSIONS 

The record herein reflects a running account between the partic.ii in 
which the last sale occurred on June 30, 1982. Accordingly, we Imve 
jurisdiction over the transactions involved in such running account. Hco 
Jolivette Produce v. J. J. Distnbutvng, 41 Agric. Dec 141 (1982). 

Complainant alleges in the formal complaint that it sold numerous 
truckloads of mushrooms to respondent beginning with the 26tii <lay of 
October, 1981. However, complainant attached invoices to tlie foimal 
complaint covering sales of mushrooms from April 12, 1982, tlumii'li 
June 30, 1982. Excluding one invoice (#3612) as to which llio ilollur 
amount is blank, the invoices attached by cc)m})lainant to the forinfil 
complaint total $51,757.65. The report of inve.stigation incUide.s le<lgcr 
sheets compiled by complainant in which the earliest sales appear (por- 
tions of the ledger sheets are illegible) to have begun on January 25, 
1982. At this point in time the ledger sheet shows that there \va.s a 
balance due from respondent of $4,601.45. The ledger shoeia show pay- 
ments from respondent totalling over $148,000.00, and a balantaf iit the 
end of the period covered by the ledger sheets (June 30, 1982) of $52,452.50 
owing from respondent to complainant. 

Respondent attached to its answer its own ledger .she<;t showing pay- 
ments through September 6, 1982, and disclosing four (4) payinenl.s luit 
shown on complainant’s ledger sheet, which foui’ paymenLs total $7,365.8.“). 
One of these payments, in the amount of $4,288.50, is .shown as luiviug 
been made on June 8, 1982, which jn’esumbly would of been within the 
time included on complainant’s ledger sheet. Complainant made no rcjily 
to the allegations of additional payments on the part of respoiutonl. 
Respondent also filed an answering statement which set forth pnynicnl!! 
from December 24, 1981, through January 27, 1983, in the total nmoinits 
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cf $2<:15,044.20. Altaclied to tlie answering statement were copies of 
cancelled checks or wire transfers documenting that these payments 
have been made. Only $35,947.85 of the documented amounts shown in 
respondent’s answering statement were for payments made prior to or 
after the period covered by complainant’s balance sheets. This means 
that respondent has documented well over $60,000.00 in payments made 
to complainant during the period shown by complainant’s balance sheets 
which were not credited to respondent on such balance sheets. This 
ap]>arent failure by comjilainant is made cleaver when we consider that 
although the balance sheets began on Janurary 25, 1982, the fii'st pay- 
ment shown by complainant on such balance sheet is on March 11, 1982, 
in the amount of $10,000.00, and respondent has shown payments made 
to complainant by checks dated from January 30, through March 8, 1982, 
in a total amount of $62,000.00. Apparently, respondent was notcredited 
with many of these payments. ' Complainant made no reply to respond- 
ent’s answering’ statement. On the basis of all of the evidence of record 
we find that complainant has failed to show that any amount is remaining 
due from respondent to complainant. The complaint should be dismissed. 

ORDER 


The complaint is dismissed. 

Cojjies of this order shall be served upon the parties, 


(No. 22,939) 

Bud Antle, Inc. v. Gilardi Truck & Transportation, Inc., a/t/a 
A. M. Giuardi & Sons. PACA Docket No. 2-6203. Decided October 
13, 1983, 

Pal lure to pay. 

Af . Silverstemf Presiding Officei*. 

CoiPplainnnt, pro se, 

darif Ef. SuH8C}% Dayton, Ohio, for respondent. 

Decision by Donald A. Campbell^ Judicial Officer. 


'We say ^‘apparently*’ due to the fact that the payment entries on complainant’s balance 
sheets show only an amount and a date, and because most of the . 

5 ff $1,000 increments, many being for the same amount. Due to this , 

wmplainant’a failure to identify respondent’s comnlaiiiant’s pay- 

}ther identifying factors, we cannot match respondents checks \ P 

Tient entries with any certainty. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agiieiiltufa^ 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $3,819.45, in connection with two 
transactions involving the sale of mixed perishable commodities which 
moved in interstate commerce. 

A copy of the Department's report of investigation was served upon 
each of the pai’ties. Also, a copy of the formal complaint was served 
upon respondent which filed an answer thereto denying liability to com- 
plainant. 

Inasmuch as the amount claimed as damages herein does not exceed 
$16,000, the shortened method of procedure provided in section 47.20 
of the Rules of Practice (7 CP'R 47.20) is applicable. Pursuant to such 
procedure, the verified pleadings of tlie parties and Department’s report 
of investigation are considered a part of the evidence in the ease. In 
addition, the parties were given the opportunity to file further evidence 
in the form of sworn statements, however, neither party did so. Neither 
party filed a brief. 


FINDINGS OF FACT 

1. Complainant, Bud Antle Inc., is a corporation whose mailing ad- 
dress is P.O. Box 1769, Salinas, California 93902. 

2. Respondent, Gilardi Tnick & Transporation, Inc., a/t/a A. M. Gi- 
lardi & Sons, is a corporation whose mailing address is 2365 Wapak 
Road, Sydney, Ohio 45365. At all material times, respondent was li- 
censed under the Act. 

3. On or about May 8, 1982 and May 26, 1982, complainant sold and 
shipped to respondent two partial truckloads of mixed vegetables, all 
being perishable agi’icultural commodities. The total price of the produce 
on the two shipments was $3,819.46. Respondent received and accepted 
the same, however it has not paid respondent any of the agreed purchase 
prices. 

4. The formal complaint was filed on December 6, 1982, which was 
within nine months after the cause of action stated hei’ein accrued. 

CONCLUSIONS 

Complainant, in its verified complaint, set forth the basic allegations 
of the sale and shipment of mixed vegetables to respondent on the dates 
of May 8, and May 26, 1982. Complainant also attached to the sworn 
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ccniplaint, documentation in the form of invoices showing the sale of 
s;eli produce to respondent. Complainant alleges in the sworn complaint 
dial all of the produce was received by respondent at respondent’s place 
cf business and accepted by it. The only response filed at any time in 
this proceeding by respondent is the sworn answer to the complaint in 
ikhich it merely stated a general denial to the substantive allegations 
cf the complaint. 

We conclude on the basis of all of the evidence of record that com- 
plainant has adequately proven that the subject produce was sold and 
delivered to respondent, and that respondent has failed to pay the agi’eed 
contract prices thereof, or $3,819.45. Respondent's failure to pay such 
amount to complainant is a violation of section 2 of the Act for which 
reparation should be awarded to complainant with interest. 

ORDER 

Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation $3,819.46, with interest thereon at the rate 
of 13% per annum from June 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 


(No. 22,940) 

Carl Dobler & Sons v . Corgan & Son, Inc. PACA Docket No. 
2-6142. Decided October 24, 1983. 

Price adjustment. 

Gtorge S. Wkitten, Presiding officer. 

Tkontas P. Oliveri, Newport Beach, California, for complainant. 

Respondent, pro se. 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an awai’d of reparation 
tgainst respondent in the amount of $2,144.00 in connection with the 
shipment in interstate commerce of two truckloads of lettuce. 

A copy of the report of investigation made by the Department was 
lerved upon the parties. A copy of the formal complaint was served 
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upon respondent which filed an answer thereto denying liability to com- 
plainant. 

The amount claimed in the fonnal complaint does not exceed $16,000,00', 
and the shortened method of procedure provided in 47.20 of the Unle.s 
of Practice (7 CFR 47.20) is, therefore, applicable. PursTiant to this 
procedure, the verified pleadings of the parties are considered a pari of 
the evidence in the case, as is the Department’s report of investigation. 
In addition, the parties were given an opportunity to file evidence in 
the form of sworn statements. Complainant filed an opening statement 
and respondent filed an answering statement. Complainant also filed a 
brief. 


FINDINGS OF FACT 

1. Complainant, Carl Dobler & Sons, is a partnership composed of 
Carl F. Dobler and Ken W. Dobler, whose address is 174 Sturve Road, 
Watsonville, California. 

2. Respondent, Corgan & Son, Inc., is a corporation whose address 
is 163-166 New York City Terminal Market, Bronx, New York. At the 
time of the transactions involved herein respondent was licensed undur 
the Act. 

3. On or about October 13, 1981, complainant sold and sbippeii to 
respondent one tinickload of lettuce containing 848 cartons at $4.00 |)or 
cai'ton, plus $22.50 for a Ryan temperature recorder and $.65 per carton 
for cooling, for a total invoice price of $3,965.70, f.o.b. 

4. On or about October 15, 1981, complainant sold and shipped to 
respondent one truckload of lettuce containing 864 cartons at $160 per 
carton, plus $22.50 for a Ryan temperature I'ecorder, and $.66 per carl on 
for cooling, for a total invoice price of $4,472.10, f.o.b. 

5. The lettuce covered by finding 3 arrived at respondent’s place of 
business in New York on October 19, 1981, and 200 cartons of Blich 
lettuce were subjected to federal inspection at 8:50 a.m. while being 
unloaded from the rtuck. Such inspection showed an average of 4% decay 
in the wi’apper leaves, an average of 4% damage by discoloration fol- 
lowing bruising scattered throughout pack in the head leaves, and an 
average of 9% Bacterial Soft Rot in various stages in the head leaves, 

6. The lettuce covered by finding 4 arrived at respondent’s place of 
business on October 22, 1981, and 60 cartons of such lettuce wore sub- 
jected to federal inspection at 11:00 a.m. while being unloaded (he 
truck. Such inspection showed an average of 3% decay in the wnip|>er 
leaves, and an average of 8% Bacterial Soft Rot in various 8tagc.s in (he 
head leaves. 
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7. On November 4, 1981, complainant and respondent agi'eed to an 
atyustment in price for the lettuce in both loads to $1.60 per carton plus 
cooling Ryan recorders. Respondent has paid complainant this amount. 

8. The contracts of sale and the adjustments were negotiated through 
a broker, Richard Kaiser Co., Inc. of Salinas, California. 

^ 9. The informal complaint was filed on June 15, 1982, which was within 
nine months after the causes of action alleged herein accinied. 

CONCLUSIONS 

Complainant alleges that after an'ival of the lettuce at respondent’s 
place of business it agi-eed to an adjustment in price which lowered the 
price of the cartons of lettuce by $1.50 per carton. Respondent contends 
that the price of the lettuce was adjusted to $1.60 per carton. The broker 
who negotiated both the sale of the lettuce and the price adjustment 
issued a “CONFIRMATION - CHANGE OF ORDER” form as to each 
load of lettuce. These two forms were attached as exhibits to the report 
of investigation as well as to other documents which were made a part 
of the record herein. The form covering the October 13, 1981, shipment 
shows in relevant part as follows; 

Invoice price 848 - LETTUCE at $4.00 
Adjusted Price 848 - LETTUCE at $1.60 

The form covering the October 16 shipment shows in i^elevant part 
as follows; 

Invoice price 864 - LETTUCE at $4.60 
Adjusted Price 864 - LETTUCE at $1.60 

Although complainant characterized both of these forms as showing 
a reduction in the amount of $1.50 per carton it is obvious that the fonns 
instead show that the adjusted price was $1.60 per carton. These forms 
were issued on November 4, 1981 and on November 5, 1981. Respondent 
issued checks to complainant paying for the lettuce on each load in 
accordance with the new $1.60 per carton price. Nowhere in the record 
does complainant claim that either the fonns issued by the broker or 
the checks issued by respondent were received late by complainant. In 
addition there is no indication in the record that there was any objection 
by complainant to either the forms or the checks. The first indication 
in the record that might be construed as such an objection is the inforrnm 
complaint filed by complainant’s representative on June 21, 1982, wit 
the Department. 
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In response to the Department’s inquiry the broker wrote to the 
Department on July 9, 1982, and made the following comments relative 
to the adjustment on the two loads: 

The two loads were purchased under good delivery standards 
FOB at $4.50 and $^1.00 plus cooling respectively. Each arrived 
sixth morning, were inspected, found to be in breach of contract 
and duly reported. Upon completion of sale of these loads, 
Corgan reported the returns to us and we negotiated a settle- 
ment price of $1.50 FOB plus cooling on both loads. Wo ac- 
complished this at 2:00 PM on November 4, 1981. These facts 
are clearly shown on our “Confirmation - Change of Order” 
form. (Please see enclosed copy.) 

Your letter infers that our confirmation is a cause of confu- 
sion. In paragraph four (4) you quote or Confirmation as saying 
“864 Lettuce @$1.50”. This is untrue. You will please note that 
our form reads; “Invoice Price: @$4.00 
Adjusted Price @$1.60”. The word “Price” is clearly and 
permanently printed on our forms. 

In closing we would like to state how shocked we were at 
these files being disputed. We had considered them long since 
settled and closed. We can not understand the nearly seven 
(7) month gulf of time between the settlement date and thi.s 
complaint. 

We conclude that the record establishes that there was an adjustment 
in price as to each load of lettuce to $1.60 per carton plus cooling and 
Ryan recorder. This amount has been paid by respondent to comiilain- 
ant. Accordingly, the complaint should be dismissed. 

ORDEK 


The complaint is dismissed. 

Copies of this order shall be served upon the parties. 


(No. 22,941) 

Nalbandian Farms, Inc. v. Post & Taback, Inc. PACA Docket No. 
2-6161. Decided October 24, 1983. 

Contract term — Price adjustment. 

George S. Whitten, Presiding Officer. 

Matthew M. Mclnemey, Newport Beach, California, for complainant, 

Respondent, pro se. 

Decision by Donald A. Campbell, Judicial Officer. 
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1‘RELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. ‘199a et seq). A timely 
c.implaint was filed in which complainant seeks an award of reparation 
in the amount of $7,529 in connection with a transaction in interstate 
conimerce involving the purchase of a truckload of lettuce. 

Copies of the report of investigation prepared by the Department 
aere served upon the parties. A copy of a formal complaint was served 
upon respondent which filed an answer thereto denying liability to com- 
plainant. 

The amount claimed herein does not exceed $15,000, and therefore, 
the shortened method of procedure provided in 47,20 of the Rules of 
Practice (7 CPR 47.20) is applicable. Pursuant to this procedure the 
verified pleadings of the parties are considered a part of the evidence 
ss is the Department’s report of investigation. The parties were given 
the opportunity to file additional evidence in the form of vended state- 
ments. Complainant filed an opening statement and respondent file an 
answering statement. Complainant did not file a statement in reply. 
Complainant filed a brief. 


FINDINGS OF FACT 

1. Complainant, Nalbandian Farms, Inc., is a corporation whose ad- 
dress is P.O. Box 845, Glendale, Ai-izona. 

2. Respondent, Post & Taback, Inc., is a corporation whose address 
is 263-266 New York City Terminal Market, Bronx, New York. At the 
time of the transaction involved herein respondent was licensed under 
the Act. 

3. On or about Mai'ch 31, 1982, complainant sold to respondent 840 
cartons of lettuce consisting of 809 cartons of size 30 at $13. 00 per carton 
and 31 cartons of size 24 at $15.00 per carton, plus .70 per carton for 
cooling, and $22.60 for a Ryan temperature recorder, or a total price of 
$11,692.50, f.o.b. 

4. Complainant shipped the lettuce to respondent by truck on March 
31, 1982. The lettuce arrived at respondent’s place of business on or 
before April 7, 1982. On April 7, 1982, at 8:30 a.m., the lettuce \yas 
federally inspected at respondent’s place of business with the following 
results in relevant part: 


TRAILER LlC: 
KIND: 

WHERE INSPECTED: 


MAR 6584 
Refr Mech 

Hunts Point Mkt. Applicant’s Store. 
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Temperature controls in operation. 

LETl^UCE, leebiirg type in cartons branfle<3 
“Nalbandian Desert Lettuce produce of USA 2 
Vi doz heads grown packed and shipped Nalban- 
dian Farms Inc Glendale, Ariz Applicant states 
809 cartons. 

Through 7 rows 6 layers. Lengthwise Crosswise 
load. 

Tight in layers. 

Ranges 38 to 39F. 

Heads or portions of heads not affected by con- 
dition defects are fresh and crisp. Wrapimr 
Leaves No decay. Head leaves: Average no. 3% 
damage by rib discoloration. No. 2 to 3 heads 
per carton, average no. 8% damaged by tipbunv 
1 to 4 deacy heads in most cartons, none in some 
average 8% Bacterial Soft Rot in various stages 
affecting from 1 to 2 leaves. 

Inspection and certifleate restricted to product 
and lading to 60 cartons being unloaded, 2 in- 
complete stacks and upper 2 layers of 3 stacks 
nearest rear doors. 

5. The ti’ansaction between complainant and respondent was nego- 
tiated through a broker, Misty Mountain Trading Co., of Oxnard, Cal- 
ifornia. After the inspection of the lettuce on April 7, 1982, respondoiit’a 
Vice President, Allen Taback, called Sue Howerton of Misty Mouiitnin 
Trading Co. and complained that the lettuce failed to meet the require- 
ments of the contract. Sue Howerton then called John Fraley, the sales- 
men for complainant who negotiated the contract, and reported to him 
at 9:30 a.m. on April 7, the results of the federal inspection, and re- 
spondent’s complaint. John Fraley authorized respondent’s handling of 
the lettuce on a “price after sale bases”. Following the sale of the lelluco 
John Fraley and Allen Taback conferred through the broker and also 
directly with each other and agi'eed on a price of $4.00 per carton for 
the size 30 lettuce and $7.00 per carton for the size 24 lettuce. 

6. The formal complaint was filed on August 31, 1982, which was 
within nine months after the cause of action herein accrued. 

CONCLUSIONS 

The pivotal factual issues in this proceeding conceiu whether there 
was an agi’eement between the parties made subsequent to the arrival 
of the lettuce which changed to the terms of sale to price after arrival, 
and whether pursuant to this change in the terms of sale the parties 
proceeded to agi’ee on a new price subsequent to the resale of the lettuce. 
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The evidence subniiUecl by the parties is in direct conflict on these factual 
issues. 


Respondent submitted affidavits from its Vice President, Mr. Taback, 
and from Sue Howerton of Misty Mountain Trading Co., both of whom 
were involved directly in the negotiations subsequent to the amval of 
the lettuce. Mr. Taback and Mrs. Howerton both stated in their sworn 
statements that Mr. Fraley agreed to the change in contract terms to 
"price atler sale.” They also stated that Mr. Fraley agi’eed with them, 
hy telephone, to a price of $4.00 for the size 30 lettuce and $7.00 for the 
size 24 lettuce, plus cooling, subsequent to the rtsale of the lettuce. 

Complainant submitted a sworn statement by Mr. Fraley denying the 
allegations of Mr, Taback and Mrs. Howerton. Mr. Fraley also stated 


as follows: 

Following this inspection, 1 was contacted by Mr. Allen Taback 
of Post and Taback, Inc. Mr. Taback attempted to settle this 
matter based on an adjustment. Also on the line with us was 
Mr, Pete Nalbandian of Nalbanian Farms. During this discus- 
sion Mr. Taback offered to settle this matter based on remitting 
$4.00 per carton on the 30’8 and $7.00 per carton on the 24’s. 
However, both Mr. Nalbandian and I refused to accept that 
offer as settlement. 

Complainant did not place in evidence an affidavit by Mr. Nalbanuian. 
Since Mr. Taback’s testimony is supported by that of the broker, a 
relatively neutral third party, we find that respondent has piove y a 
preponderance of the evidence that there was an agi’cement to c ange 
the terms of the contract to price after sale, and a subsequent 
that such price should be $4,00 per carton for the size 30 and $7.UO pei 

carton for the size 24's. . , 

Under the new agi-eement the total price, including coo i g 

perature recorder, agreed upon between the parties oi 

of lettuce would amount to $4,063.50. Responden , ,, ■ jjg, 

complainant this amount. Accordingly, the complain 

missed. 


ORDER 


The complaint is dismissed. 

Copies of this order shall be served upon 


the parties. 


(No, 22,942) 


4 R Fruit & Vegetable Co. v. Houlbhan, 
2-6162. Decided October 24, 1983. 


Inc. PACA Docket No. 
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Rejection, ineffective — Contract, l)reiich of. 

Edmmi M SilverMeiii, Presiding Ofiicei 
Complainant and Respondent, pro xe 

Decision by Donald A. Cuniphell, Judicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agi’icultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seelts a reparation award against 
respondent in the amount of $3,938.00, in connection with two trans- 
actions, in interstate commerce, involving grapefruit, a perishable ag- 
ricultural commodity. 

A copy of the Department’s report of investigation was served on 
both parties. Respondent also was served with a copy of the complaint, 
and filed an answer thereto denying any liability to complainant. 

Since the amount claimed as damages did not exceed $15,000.00, tlie 
shortened method of procedure provided in section 47.20 of the Rules 
of Practice (7 CFR §47.20) was followed. Pursuant to this procedure, 
the verified pleadings of the parties are considered part of the evidence 
of the case, as is the Department’s report of investigation. In addition 
the parties were given the opportunity to file further evidence by way 
of sworn statements, however, neither party did so. Also, neither party 
filed a brief. 


FINDINGS OF FACT 

1. Complainant, 4 R Fruit & Vegetable Co., is a corporation whoso 
mailing address is P.O. Box 1469, Mission, Texas 78572. 

2. Respondent, Houlohan, Inc., is a corporation whose mailing ad- 
dress is 9233 Ward Parkway, Suite 225, Kansas City, Missouri 62114, 
At all material times, respondent was licensed under the Act, 

3. On or about March 1 1 , 1982, complainant sold respondent one truck- 
load of grapefruit, consisting of 300 1 % Bulk #112’s Ruby Red Grape- 
fruit #1 (ff $().15 ($1,845.00), 100 1 % Bulk #96’s Ruby Red Grapefruit 
#1 Qi: $7.65 ($765.00), and 150 1 % Bulk #96’s Ruby Red Grapefruit #2 
Cu $5.00 ($750.00), for a total f.o.b. price of $3,360.00, Because neither 
respondent nor complainant was able to get a truck until March 16, 1982, 
the grapefruit was not shipped until that date. During the period March 
11-15, the gi'apefruit sat on complainant’s loading dock. The average 
temperature during that period of time, at complainant’s location, was 
about 81“F, 
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4. On March 16, 1982, the truckload of gi’apefniit anived at respond- 
ent’s customer’s location in Springlield, Missouri. Upon an’ival, respond- 
ent’s customer (Associated Wholesale Grocer’s, Inc.) rejected the load 
to respondent. The load was then diverted to A. Reich & Sons, Kansas 
City, Missouri, which also rejected it. Respondent, without complain- 
ant’s acquiescence, placed the gi’apefruit with Central Produce, Kansas 
City, Missouri. Subsequent thereto, and after receiving payment from 
Central Produce, respondent paid complainant $1,150.00. 

5. On or about Mai’ch 16, 1982, respondent purchased another truck- 
load of gi’apefruit from complainant consisting of 550 1 %Bulk #96’s 
Ruby Red Grapefruit #2 @ $4.80, for a total f.o.b. price of $2,640.00. 
The gi’apefruit was shipped on March 16. When respondent’s truck 
picked up the gi’apefruit, it was not in a cooler and was warm. The 
temperature of the gi’apefruit was reduced by the truck’s refrigeration 
unit. 

6. on March 18, 1982, the truckload of gi’apefruit an’ived at respond- 
ent's customer’s location in Kansas City. Respondent’s customer (A. 
Reich & Son) rejected the gi'apefruit to respondent. A federal inspection 
was ordered which reflected the following in regard to the gi’apefruit’s 
condition; “Generally fii’m. Serious damage by skin breakdown totals 3 
fruit (1%). Decay in most samples 1 to 3 fruit (3 to 9%) in some none, 
total 13 fruit (4%) Green Mold Rot and Blue Mold Rot each mostly in 
advanced, many in early stages.” The gi’apefruit was gi’aded as follows: 
"Meets quality requirements but fails to gi’ade U.S. No. 2 only account 
of condition.” 

7. Complainant agreed, after the result of the inspection was reported 
to it, that the grapefruit could be handled for its account. Subsequent 
thereto, respondent paid complainant $912.00. 

8. On August 23, 1982, complainant filed a formal complaint. This was 
within nine months of when the causes of action herein accrued. 


CONCLUSION 

The instant reparation complaint concerns two shipments of gi’ape- 
fruit. As to the fli’st, it does not appear that respondent made a proper 
rejection. Respondent claims that its customers rejected this load. How- 
ever, while respondent claims to have been in touch with complaman 
during this period of time, it does not appear to have rejected the load 
to complainant in a prompt manner. A rejectim 
unmistakable in order to be effective. Jamnv. Tamila, 30 • 

1360 (1971). Since respondent did not make such a rejection, we conclude 
that it accepted the grapefruit, and is responsible for 
price thereof, less any payments, and less any damages lesulting from 
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a breach of contract by complainant. Stockton Tomato v. Albee Tomato, 
28 Agile. Dee. 1051 (1969). While respondent has made certain allega- 
tions from which we might conclude that complainant breached its con- 
tract had respondent offered any proof in support thereof, it has offered 
no proof of a breach by complainant, nor proof of damages. Such proof 
could have been a federal inspection, and an account of sales. Conse- 
quently, we hold that respondent is obligated to complainant in the 
amount of $2,210.00 (the contract price of $3,360.00 less its payment of 
$1,150.00), and that its failure to pay complainant this amount is a 
violation of section 2 of the Act for which reparation plus interest should 
be awarded. 

As the second shipment, respondent has shown that complainant 
breached their contract. This evidence consisted of a sworn statement 
that the gi'apefiniit was warm when picked up, and the federal in- 
spection certificate which showed the gi'apefruit failed to meet the gi'ade 
required by the parties’ contract. It is also apparent that complainant 
approved the handling of this load for its account. Respondent ac- 
counted for this load at the rate of $1.66 per carton which it claims 
was the average price received. While complainant challenges this ac- 
counting, it has failed to sustain its burden of proving its allegation 
that the accounting was iiTegular. L. Tom & So7i v. Gerbei', 20 Agiic. 
Dec. 790 (1961). Its complaint regarding this shipment must, there- 
fore, be dismissed. 


ORDER 

Within thirty days from the date of this order, respondent shall jjay 
complainant, as reparation, $2,210.00 plus interest at the rate of 13% 
per annum from April 1, 1982, until paid. 

Copies hereof shall be served on the parties. 


(No. 22,943) 

Adolph B. Cimino, d/b/a The Adolph B. Cimino, Co. v. Sa-So Poul- 
try Sales Co., Inc., a/t/a Valentine Poods. PACA Docket No. 2- 
6291, Decided October 24, 1983. 

Brokerage Fees. 

Dennis Becker ^ Presiding Officer. 

Tliorms R. Oliveii, Newport Beach, California, for complainant. 

Robert G, Bauer, Philadelphia, Pennsylvania, for respondent. 

Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant sought an awai’d of reparation 
in the amount of $1,149.00 in connection with 11 transactions involving 
fruits and vegetables in interstate commerce. 

Copies of the report of investigation made by the Department were 
served upon the parties. A copy of the formal complaint was served 
upon respondent, which filed an answer thereto denying liability to the 
complainant. The amount claimed as damages in the complaint does not 
exceed $15,000.00. Therefore, the shortened method of procedure pro- 
vided in section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are a part of 
the evidence in the case, as is the Department’s Report of Investigation. 
In addition the parties were given the opportunity to file evidence in 
the form of verified statements. Complainant filed an opening statement. 
Neither party filed a brief. 


FINDINGS OF PACT 


1. Complainant is an individual, Adolph B. Cimino doing business as 
the Adolph B. Cimino Company, with an address at 470 Calaveras Drive, 

Salinas, California. . 

2. Respondent, Sa-So Poultry Sales Co., Inc., is a corporaUon also 
trading as Valentine Foods with an address of 906 North Amencan 
Street, Philadelphia, Pennsylvania. At the time of the transactions in- 
volved in this proceeding respondent was licensed undei the c . 

3. Between October 11, 1982 and October 19, 1982 complainant acted 

as broker to respondent with respect to 11 loads of produce, nep la ing 
contracts between various sellei-s and respondent, which pro uce w 
shipped from California to respondent in Philadelphia J^^yWanm. 
Respondent received and accepted the ® yJnL- 

plainaiit brokerage in the amount of $1,149.00 as se or 


Complainant’s 
Invoice Number 

9084 

9085 

9085 

9086 
9089 
9089 
9096 


Date Shipped 

October 11, 1982 
October 11, 1982 
October 11, 1982 
October 11, 1982 
October 12, 1982 
October 12, 1982 
October 16, 1982 


Brokerage 

$ 126.00 

63.00 
67.20 

129.60 

63.00 

67.20 

126.00 
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Complainant's 
Invoice Number 

Date Shipped 

Brokerage 

9097 

October 16, 1982 

120 00 

9098 

October 16, 1982 

129.75 

2101 

October 19, 1982 

129.00 

2102 

October 19, 1982 

128 26 


Total 

$1,149.00 


4. A formal complaint was filed on March 21, 1983, which was within 
nine months of the time the cause of action herein arose. 

DISCUSSION 

Complainant claims that with respect to 11 transactions involving 
perishable agi’icultural commodities shipped from Califoi’nia to Phila- 
delphia, Pennsylvania during October, 1982 it acted as broker. It further 
claims that it should have received from respondent as brokerage fees 
$1,149.00, but that respondent has failed to pay it this amount. In sup- 
port of these allegations complainant provided a sworn statement that 
it had acted as broker with respect to the 11 transactions, and submitted 
broker’s memoranda of sale showing its entitlement to such brokerage 
fees. In its answer respondent denied that it had failed to pay com- 
plainant the amounts of money involved, and submitted in support of 
its denial an illegible accounts payable ledger which it claimed pertained 
to the account of complainant. Thei’efore, it is not possible to determine 
what the accounts payable ledger said. In any event, on February 10, 
1983, Robert G. Bauer, Esq. of Philadelphia, Pennsylvania, acting as 
attorney for respondent, wrote a letter to the Department of Agi’iculture 
in which he said as follows: 

Sa-So had entered into loan agi’cement with a lender whereby 
the lender advanced funds to Sa-So, taking as collateral a se- 
curity interest in Sa-So’s, accounts receivable. The lender called 
its loans and Sa-So was unable to obtain interim financing. 
Consequently, the lender enforced its security interest and 
liquidated the company. Sa-So, as a result, had no source from 
which to pay the debt. 

The debt involved in Mr. Bauer’s letter was the obligation to com- 
plainant. Based upon this information we conclude that respondent has 
failed to pay complainant the $1,149.00 with which we are concerned in 
this proceeding. Respondent’s failure to pay complainant this amount 
is a violation of section 2 of the Act for which I’eparation should be 
awarded to complainant with interest. 
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ORDER 

Within 30 days from the date of this order respondent shall pay to 
complainant as reparation $1,149.00, with interest thereon at the rate 
of 13 percent per annum from November 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 


(No. 22,944) 

Homestead Tomato Packing Co., Inc. Murray G. Crawford 
Produce Co. PACA Docket No. 2-6217. Decided October 25, 1983. 


Notice 3f rejection — Wrongful rejection. 


Since tomatoes made good delivery, rejection was wrongful; in any event a notice of 
rejection must be clear and unmistakable to be effective. 


Sdtmrd M, Silverstemt Presiding Officer. 

Complainant, pro se. 

Stephen P. McCairorit Silver Spring, Maryland, for respondent. 

Decision by Donald A. Campbell^ Micial Officer, 

DECISION AND ORDER 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq,), A timely 
complaint was filed in which complainant seeks a repai’ation awai’d against 
respondent in the amount of $6,121.30 in connection with one transac- 
tion, in interstate commerce, involving tomatoes, a perishable agiicul- 
tural commodity. 

A copy of the Department’s report of investigation was served on 
both parties* Respondent also was served with a copy of the comp amt, 
and filed an answer thereto denying any liability to , 

Since the amount claimed as damages did not ^ 

shoi*tened method of procedure provided in section 47.20 o le u es 
of Practice (7 CPR §47.20) was followed. Pursuant 
tlie vei'itied pleadings of the parties are considered ® ° ariHitimi 

in the case, as is the Department’s report of investiga ion. n , 

the parties were given the opportunity to file fur ei 
of sworn statements, however, neither party did so. p 
a brief. 
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FINDINGS OF PACT 

1. Complainant, Homestead Tomato Packing Co., Inc., is a corpo- 
ration whose mailing address is P.O. Box 3064, Florida City, Florida 
33034. 

2. Murray G. Crawford, is an individual doing business as Murray G. 
Crawford Produce Co., whose mailing address is Route 1, Box 193B, 
Faison, North Carolina 28341. At all material times, respondent was 
licensed under the Act. 

3. On or about January 23, 1982, in the course of interstate commerce, 
complainant, by oral contract, sold to respondent a truckload of toma- 
toes, a perishable agi-icultural commodity, consisting of 1,794 20 lb car- 
tons at $9.60 per carton plus $.60 per carton for gassing, $. 16 per carton 
for palletizing, and $22.50 for a Ryan temperature recorder, for a total 
f.o.b. price of $18,231.60. The tomatoes were required to bo 86% U.S. 
No. 1. The tomatoes were shipped to respondent’s customer, C. Annicolli 
Fruit & Produce Co., in New Haven, Connecticut. 

4. Upon receipt on January 25, 1982, respondent’s customer notified 
the respondent that the tomatoes were decayed, and that he was getting 
a federal inspection on them. Respondent notified the broker, John 
Rogers Sales Co., who in turn notified Tom Banks, the salesman for 
complainant. Tom Banks gave the broker permission to tell the receiver 
that it could handle the tomatoes on account if the result of the inspection 
warranted a rejection, 

$. On January 26, 1982, at about 1:30 in the afternoon, the tomatoes 
were inspected at respondent’s customer’s warehouse. In pertinent part, 
that inspection reflected the condition of the tomatoes, as follows: "Av- 
erage approximately 70% turning and pink, 30% light red and red. 2% 
decay.” The inspection certificate indicated that respondent’s customer 
notified the inspector that 1,794 cartons were to be inspected. On Feb- 
iniary 2, 1982, some of the tomatoes remaining from the shipment were 
inspected for a second time at respondent’s customer’s location. Al- 
though the inspection certificate reflected that 1,794 cartons were to bo 
inspected, respondent admits that some of the tomatoes had been jire- 
viously sold. The condition of the remaining tomatoes was reflected on 
the inspection certificate as follows: "Average approximately 90% light 
red and red. Decay in most samples 3 to 18%, in many none, average 
8%, Gray Mold Rot and/or Watery Rot in various stages.” 

6. Respondent received $13,992.00 from its customer with regard to 
this shipment. This represented payment for 1,760 cartons at $8.00 per 
carton, less $44.00 for the January 26 inspection, and leas $44,00 for the 
Pebruaiy 1 inspection. Respondent remitted $13,200,00 of this money 
to complainant. 
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7. An informal complaint was filed by complainant on July 7, 1982> 
This was within nine months of when the cause of action herein accrued. 

CONCLUSIONS 

The first issue for decision in this case is whether or not respondent 
properly rejected the tomatoes. We hold that it did not. The contract 
between the parties called for the tomatoes to merely be 85% U.S. No. 1. 
The inspection certificate makes clear that they were well within this 
gi'ade requirement. Consequently, if respondent rejected the tomatoes, 
such rejection was improper. Moreover, the evidence does not indicate 
that respondent conveyed a clear and unmistakable rejection to complain- 
ant. Such a notice is required before a rejection is effective. Jarson v. 
Tavilla, 30 Agric. 1360 (1971). Consequently, we conclude that the to- 
matoes were accepted by respondent. Inasmuch as respondent accepted 
the tomatoes, it is obligated to complainant for the full contract price less 
any payment made, and less any damages resulting from a breach of 
conti'act by complainant. Inasmuch as the tomatoes satisfied the parties’ 
agi'eement as evidenced by the broker’s memorandum, we hold that 
resjjoiident has failed to satisfy its burden of proving that complainant 
broached the contract. Consequently, it is obligated to complainant for 
the full contract price, less its $13,200.00 payment already made. 

Two issues need to be resolved to compute the agi’eed contract price. 
First, complainant invoiced respondent at the rate of the $.05 per carton 
foi’ “FREIGHT TO GAS HOUSE.” This charge is not supported by the 
record in that it is not a usual charge, and is not noted on the broker’s 
memorandum. We, therefore, hold that respondent is not liable for this 
cimrg'e. Second, respondent claims it only agi-eed to buy 1,760 cartons. 
However, while the broker’s memorandum supports this figure, the 
complainant billed respondent for 1,794 cartons, to which invoice re- 
spondent did not promptly object, and respondent’s customer twice 
reported to the federal inspector that there were 1,794 cartons in the 
lot. We hold, therefoi’e, that there were 1,794 cartons of tomatos in- 
volved in this load. 

In view of the above, we hold that respondent is obligated to com- 
plainant in the amount of the contract price, $18,231.60, less the amount 
paid $13,200.00, or $5,031.60. Respondent’s failure to pay complainant 
this amount is a violation of the Act for which reparation plus interest 
should be awarded. 


ORDER 

Within 30 days of receipt of this oi-der, respondent shall pay to com- 
plainant $5,031.60 as reparation with interest thereon at the rate of 13% 
per annum from March 1, 1982, until paid. 

Copies of this order shall be served on the parties. 
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(No. 22,945) 

Midwest Produce Brokerage, Inc. v. Arnold's Produce Inc(>*'^' 
PORATED. PACA Docket No. 2-6240. Decided October 25, 19H2. 

Dumping di.sci'epancy. 

Demis Becker, Presiding Officer. 

Complainant, pio se. 

James K. Secresf, Tulsa, Oklahoma, for respondent, 

Decision by Donald A. Campbell, Judical Officer. 

DECISION AND ORDER 
preliminary STATEMENT 

This is a reparation proceeding under the Pei'ishable AgrieiilLiu’iil 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A linujly 
complaint was filed in which complainant seeks an award of roparallon 
in the amount of $1,000 in connection with the sale of a mixed trucklodfl 
of vegetables in interstate commerce. 

Copies of the Report of Investigation made by the Departmont wei’ts 
served upon the parties. A copy of the formal complaint was HiirvtHl 
upon respondent, which filed an answer thereto, denying liability 
complainant. Respondent also filed a setoff or counterclaim, Coinpliiiti- 
ant filed an answer to the setoff or counterclaim. The amounts claiimui 
as damages in both the complaint and the setoff or counterclaim did not 
exceed $15,000.00. Therefore, the shoitened method of procedure' pro- 
vided in section 47.20 of the Rules of Practice (7 CFR 47.20) is apiiliciibio . 
Under this procedure the verified pleadings of the parties arc part of 
the evidence in the case, as is the Department's Report of Inve.stiguLioiii. 
In addition, the parties were given the opportunity to file evidi'iu'i* in 
the form of verified statements. Respondent filed an answering slate- 
ment. Complainant filed a statement in reply. Neither party filed a brief. 

FINDING OF FACT 

1. Complainant, Midwest Produce Brokerage, Inc., is a corporation 
with an address at 133 East Atkinson Plaza, Suite 202, Midwest City, 
Oklahoma. At the time of the transaction involved in this proceediupf 
complainant was licensed under the Act. 

2. Respondent, Arnold’s Produce, Inc., is a corporation with an ad- 
dress at 50 North Ti’enton Street, Tulsa, Oklahoma. At the time of tho 
transaction in issue in this proceeding respondent was licensed under 
the Act. 
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3. On June 17, 1982, complainant sold to respondent a partial truck- 
load of mixed vegetables, including 285 cartons of lettuce, for a total 
contract price of $6,946.95. The produce was shipped from California 
on June 17, 1982, and arrived in Tulsa, Oklahoma on or about June 21, 
1982, where it was received and accepted by respondent, Respondent 
paid complainant $5,946,95 of the contract price. 

4. The lettuce on the truck was purchased from Mei'it Packing Com- 
pany, and had a trade name of “Bit-O-Gold.” On June 21, 1982, respond- 
ent dumped about 250 cartons of lettuce with the trade name "Mark-O- 
Merit.” 

5. A formal complaint in this proceeding was filed on November 15, 
1982, which was within nine months of the time the cause of action 
herein arose. 

DISCUSSION 

This proceeding arises because respondent contends that it received 
lettuce in the transaction with which we are concei’ned which had to be 
dumped because it was of poor quality. There is no issue as to whether 
respondent accepted the entire load of produce, including the lettuce. 
Therefore, respondent has the burden of proof to show that the lettuce 
did not make good delivery, and that as a result it was damaged because 
complainant breached the contract. Rydell California Potato Co. v. The 
Kaitfman Broivn Potato Company, 16 Aginc. Dec. 1055 (1957). In sup- 
port of its contention I’espondent submitted a dump certificate from a 
Trash Company known as Otis Collins Ti’ash & Container Service show- 
ing 260 cases of Mark 0. Merit Lettuce were dumped. However, the 
invoice submitted by complainant shows that there were 285 cartons of 
Bit-O-Gold lettuce in the partial truckload, and no Mark 0. Merit. Re- 
spondent has not explained this discrepancy. Thus, respondent has failed 
to carry its burden of proof that the lettuce dumped was that which it 
received from complainant. For these reasons we need not reach ques- 
tions as to whether the lettuce was shown not to have commercial value, 
or whether respondent made timely complaint to complainant as regards 
the condition of the lettuce. In view of the above I’espondent’s failure 
to pay complainant $1,000 is a violation of section 2 of the Act for which 
reparation should be awarded to complainant with interest. The coun- 
terclaim and setoff, which did not clearly state a claim, should be dis- 
missed. 


ORDER 

Within thirty days from the date of this order, respondent shall pay 
the complainant, as reparation, $1,000, with interest thereon at the rate 
of 13 percent per annum from July 1, 1982, until paid. 
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The setoff and counterclaim in this proceeding is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 22,946) 

Salinas Marketing Cooperative V. E. Armata, Inc. PACA Docket 
No. 2-6251, Decided October 25, 1983. 

Suitable shipping condition* 

Denim Presiding Officer. 

Thomas R. Olivei% Newport Beach, California, for complainant. 

Respondent, pro se. 

Decision hy Donald A. Campbell, Judicial Officer, 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agiicultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et aeq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $6,472.94 in connection with the sale of a carload of 
cauliflower in interstate commerce. 

Copies of the Report of Investigation made by the Department were 
served upon the parties. A copy of the formal complaint was served 
upon respondent which filed an answer thereto denying liability to com- 
plainant. Since the amount claimed as damages docs not exceed $16,000.00, 
the shortened method of procedure provided in section 47.20 of the Rules 
of Practice (7 CPR 47.20) is applicable. Under this procedure the verified 
pleadinp of the parties ai-e part of the evidence in the case as is the 
Department’s Report of Investigation. In adilition, the parties were 
given the opportunity to file evidence in the form of verified statements. 
Neither party did so. Neither did either parly file a brief. 

FINDINGS OF PACT 

1. Complainant, Salinas Marketing Cooperative, is a corporation with 
an address at P.O. Box 3860, Salinas, California. 

2. Respondent, E. Armata, Inc., is a corporation with an address at 
114-117 Hunts Point Terminal Market, Bronx, New York. At the time 
of the transaction involved in this proceeding respondent was licensed 
under the Act. 

3. On July 27, 1982, complainant sold to respondent a van containing 
1,172 cartons of cauliflower at $6.00 per caiTon for a contract price of 



SALINAS MARKETING CO-OR v. E. ARMATA, INC. 
Cite as 42 A*D. 1666 


1667 


, plus cooling at 85 cents per carton for a total of $996.20^ and a 
recording thermometer for $22.60 for a total contract price of 
*70, P. 0. B. The produce was shipped from California to respond- 
at the Bronx, New York where it anived on or about August 2, 
and was subjected to a federal inspection. 

federal inspection refeiTed to in paragi'aph 3, above, showed 
^ b^i-tinent pait as follows: 

{Condition of Equipment: Temperature controls in operation, 
products Inspected: CAULIFLOWER in cartons printed ‘‘Stately Brand, 

Grown Packed & Shipped by Salinas Marketing Coop- 
erative Salinas, Calif Pr^uce of USA” inai'ked " 12 heads.” 
Applicant states 1172 cartons. 

Condition of Load: Through 2 pallets wide. 2 rows 14 layers. Lengthwise, 
Crowswise load. 

Condition of Pack: Tight, heads individually film wrapped, 

Temperature of Product: Ranges 46 to 66 F. 

Condition: Jacket leaves: Mostly fresh and green. 1 to 4 heads in most cartons 
none in some, average 13% Bacterial Soft Rot in various stages 
affecting 1 to 4 leaves. Curds creamy white color and compact. 3 
to 6 heads per carton at average 33% damage by brown to black 
discoloration. 1 to 6 heads per carton, averagc37% decay occurx'inig 
as soft brown mushy areas. 

Remarks: Inspection and certificate restricted to product and lading in 8 
pallets being unloaded at time of inspection and 2 pallets nearest 
rear doors. Condition only reported account excessive condition 
defects. This certificate is a more detailed report of certificate No. 

B 16494 ordered at applicant’s request. 

5. The Ryan Temperature Recorder showed during transit that the 
3Tnperatures on the tnick were consistently at 36^ for the duration 
f the trip. When tested, the recording instiniment was shown to conform 
> specifications with respect to both time and temperatui’e, showing a 
otential temperature variation of plus or minus 3“F. 

6. The cauliflower was rejected by respondent, which then handled 
- for complainant’s account. Respondent provided an account of sales 
'hich showed that after deducting expenses it received net proceeds of 
1 , 677.76 which it paid to complainant. 

7. A formal complaint was filed on February 18, 1983, which was 
rithin nine months of the time of the cause of action herein arose. 




DISCUSSION 

Thcire appears to be no disagi’eement between the parties as regai*ds 
rh^^her the cauliflower was in satisfactory condition when it arrived in 
f e\v York, on or about August 2, 1982, after five days in transit from 
jjilifornia* The inspection certificate issued by the federal inspector 
tnowed 13% bacterial soft rot, 33% damage by brown to black discol- 
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oration, and 37% decay showing soft brown mushy areas. 83% condition 
defects is very high for cauliflower after five days in transit. What is 
an issue is whether the condition defects arose as a result of difficulty 
during transportation or because the cauliflower was not in suitable 
shipping condition when placed aboard the truck for transit. Complain- 
ant claims that there were problems with the tempeiatiu'e dimng transit. 
It claims that the recording thermometer, which showed and average 
of 35°F temperature throughout the trip must have been out of ordei’ 
because temperatures never drop immediately upon the loading of a 
truck, and remain absolutely consistent throughout a trip. Complainant 
requested the Thermagard Corporation, the business responsible for 
provision of the recording thermometer, to test it for accuracy. Ther- 
magard Corporation did so, and reported that the “Unit(s) in question 
conforms to all published specifications with respect to TIME and TEM- 
PERATURE,” and showed that as regards time it was within plus or 
minus 1% accurate, and with respect to temperature it was within plus 
or minus 3°F in terms of accuracy. Therefore, even assuming that the 
temperature was 3° higher than that shown on the recording device, we 
find that 38°P is a normal temperature for the transportation of cauli- 
flower. 

Because of the very high percentage of condition defects the pre- 
sumption must be that the cauliflower was not in suitable shipping con- 
dition. Thus, complainant has the burden of proof of show otherwise. 
Complainant has failed to do so. Respondent sold the cauliflower for 
complainant’s account. It provided an account of sales which showed 
that it netted $1,577.76 after deducting expenses for inspection, han- 
dling, delivery, cartage, terminal fees, freight, and a commission at 8%. 
This account of sales was not challenged. Therefore, we find that it 
accurately reflects the net proceeds realized by respondent for the ac- 
count of complainant. In view of the above we conclude that the com- 
plaint should be dismissed. 


OUDEU 


The complaint is dismissed. 

Copies of this order shall be served upon the parties. 


(No. 22,947) 

Tom Moore Company, Inc. v. Amigomex, Inc. PAG A Docket No, 2- 
6260. Decided October 25, 1983. 

Agency. 

Dennis Becker, Presiding Officer. 
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’«rat)lainant, pro nr. 

tobeti /<’. /iarnafi, for rcRjiondonl. 

Jecisiow by Donald A. Campbell, Judicial Officer, 

DECISION AND OUDEK 

I'llELIMlNARY STATEMENT 

This is a reparation proceeding under the Perishable Agricultural 
lonimoditiGs Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
oinpUunt was filed in which complainant souglit an award of rejiaration 
II the amount of $7,905.00 in connection with the sale of a truckload of 
nioiiR in interstate commerce. 

A default order was issued on February 11, 1983, but the case was 
eopened on April 25, 1983 becau.se respondent showed good cause as 
0 why it hud not answered. Copies of the report of investiption made 
y the Department were served uiion the parties. A copy of the formal 
omplaint was .served upon respondent which filled an answer thereto 
enying liability to the complainant. Because the amount claimed as 
amages does not exceed $16,000 the shortened method of procedure 
irovided in section 47.20 of the Rules of Practice (7 CFR 47.20) is 
pplicablc. Under this procedure the verified pleadings of the parties 
re a part of the evidence in the case, as is the Department's Report 
f Inveatigation. In addition, the parties were given an opportunity to 
lie evidence in the form of verified statements. Complainant filed an 
pening statement and a statement in reply. Respondent filed an an- 
wering statement. Respondent also filed a brief. 

FINDINGS OF FACT 

1. Complainant, Tom Moore Company, Inc., is a corporation with an 
ddress at P.O. Box 1627, Nyssa, Oregon, 

2. Respondent, Amigomex, Inc. , is a corporation with an address at 
*.0. Box 278, Hidalgo, Texas. At the time of the transaction involved 
ti this proceeding respondent was licensed under the Act. 

3. On Decembei- 29, 1981, complainant, acting as the sales agent for 
‘’elthain Growers, Inc., sold to respondent through Gateway Produce 
Irokerage Co., Inc., located in St. Louis, Missoviri, which acted as the 
Q'oker in this transaction, a truckload consisting of 900 fifty pound bags 
if Idaho round yellow onions, U*S» No. 1, clean and fairly bright, 2^4 
lie he a to 3 inches, at $6.75 per bag, plus $2.10 per bag for freight, f.o.b. 
latcwny Produce Brokerage Co, agi'eed to invoice and collect ticm 
espondenl, and remit to complainant with respect to the contiact pice. 
)n December 30, 1981, the onions were shipped from Weiser, Idaho to 
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Hidalgo, Texas, and arrived at that location on or about January 3, 1 982. 
Respondent received and accepted the onions, but failed to pay for thoni. 

4. Gateway Brokerage Produce Company dealt with Mr. Silver 
Lamas, who was prior to December 1981, during December 1981 and 
for some time subsequent thereto, the manager of respondent. The 
broker agi’eed to invoice and collect from respondent, and remit to 
complainant the contract price. 

5. Silver Lamas was acting on his own behalf with respect to the 
purchase of the onions without properly notifying entities with whom 
he was dealing that he was doing so. At the time he did so the respondent 
knew that Mr. Lamas was trading for his own account even though he 
was an employee of respondent. Respondent was basically a watermelon 
dealer, and was not doing business during December, 1981. 

6. An informal complaint was filed on July 16, 1982, which was within 
nine months of the time the cause of action herein arose. 

DISCUSSION 

The parties ai'e not in disagi’eement as to the basic facts in this pro- 
ceeding. However, they disagi’ee as to the legal conclusion tliat should 
be drawn from those facts. During December, 1981, respondent was not 
doing business. However, its manager, Silver Lamas, was ti’ansacting 
business for his own account without letting businesses from which ho 
was making purchases know that he was doing so. He was, in fact, 
trading on the business name of respondent. With respect to the trans- 
action in issue, he dealt with Gateway Brokerage Produce Co., Inc., 
seeking to purchase a truckload of onions for delivery to a customer in 
Monterey, Mexico. Gateway got in touch with complainant, which agi’ecd 
to sell the onions to respondent, believing tluit Mr. Lamas was acting aa 
agent for I’espondent. Complainant provided uncontrovcrlcd testimony 
that it only deals with businesses which are listed in the Blue Book. 

The broker’s Confii-mation of Sale, Issued on December 29, 1981, 
shows that the produce was sold to respondent. This is the best evidence, 
because it is derived from an independent and impartial source, as to 
the understanding of complainant as to who it was selling the produce, 
and also as to whether there had been proper representations made by 
Mr. Lamas as to who was, in fact, the buyer, himself or his employer, 
Mr. Lamas apparently never disclaimed his affiliation with respondent 
either to complainant or to the broker. Most importantly, the Confir- 
mation of Sale was sent to respondent, which did not object to it. In 
addition, complainant provided uncontroverted testimony in the form 
of an affidavit that the truckdriver of Wayne Daniel Ti-uek, Inc., deliv- 
ered the onions to the business address of respondent. 
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finally in a deposition by Mr. Lamas to Robert P. Barnes, the at- 
>'ney for respondent, Mr. Lamas stated that respondent knew from 
s time he went to woi'k for it that he was also operating on his own. 
|spondent did not dispute this statement. In view of all of these factors, 

^ cannot conclude other than that complainant, as well as the broker, 
js entitled to rely on the representations of Mr, Lamas that he was 
'Uig as an agent of respondent. He clearly had the apparent authority 
do so. Respondent never took action to repudiate the understanding 
'omplainant and the broker, thereby leaving them with the impression 
Was the buyer. It has long been held that when an agent acts with 
barent authority for the benefit of his principal, the other party in a 
dsaction involving perishable agiicultural commodities has the right 
1 ely on such apparent authority, and that the principal is bound by 
* acts of its agents. Where a principal by any act or conduct knowingly 
ises 01 ' permits another to appear as his agent, he is estopped to deny 
it sucli person acted as his agent, George Arkelian Farms, Inc, v. 
ynard O'Duy Co., ct aL, 31 Agric. Dec. 1395 (1972). In view of our 
lelusion in this regard respondent must pay complainant $7,965.00. 
failure to do so is a violation of section 2 of the Act for which 
•avalion should be awarded to complainant with interest. 

ORDER 

Vithin 80 days from the date of this order respondent shall pay to 
iplainaiit, as reparation, $7,965.00, with interest thereon at the rate 
(3% per annum from February 1, 1982, until paid, 
lopios of this order shall be served upon the parties. 


(No. 22,948) 

FKWAY Produce Exchange Go . Inc. v. Rto Fresh, Inc. PACA 
;ket No. 2-6100. Decided October 27, 1983. 

ker. 

'(It'd M. Siinerulciti, Presiding Officer, 
ipliiinanl and Respondent, />ro sc 

•isiot/ by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 

PRELIMINARY STATEMENT 

'his is a reparation proceeding under the Perishable Agricultural 
nmoditics Act, 1930, as amended (7 U.S.C. 499a el seq.). A timely 
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complaint was filed in which complainant seeks a repai'ation awai'd against 
respondent in the amount of $2,075,70, in connection with the brokerage 
on 26 transactions involving perishable agi'icultural commodities which 
moved in interstate commerce. 

A copy of tlie Department’s report of investigation was served on 
both parties. Respondent also was served with a copy of the complaint, 
and filed an answer thereto denying any liability to complainant, 

Since the amount claimed as damages did not exceed $15,000,00, the 
shortened method of procedure provided in section 47.20 of the Rules 
of Practice (7 CFR §47,20) was followed. Pursuant to this procedure, 
the verified pleadings of the parties were considered a part of the evi- 
dence of the case, as is the Department’s report of investigation. The 
answer since it was not verified was not considered in evidence. The 
parties were given the opportunity to file further evidence by way of 
sworn statements. Complainant filed a verified opening statement, re- 
spondent a verified answering statement, and complainant filed a ver- 
ified statement in reply. Respondent also filed a brief. 

FINDINGS OF FACT 

1. Complainant, Gateway Produce Exchange Co., Inc,, is a corpo- 
ration whose mailing address is Number 97 Produce Row, Room 202, 
St. Louis, Missouri 63102. 

2. Respondent, Rio Fresh, Inc., is a corporation whose mailing ad- 
dress is P.O. Box 968, San Juan, Texas 78589, At all material times, 
respondent was licensed under the Act. 

3. During the period November 28, 1981 through April 8, 1982, com- 
plainant, acting as a broker for respondent sold, in the course of inter- 
state commerce, 26 truckloads of Texas vegetables, all being perishable 
agricultural commodities, to J. Randazzo & Sons, Inc., hereinafter “Ran- 
dazzo,” Cleveland, Ohio, Respondent shipped the 26 truckloads of veg- 
etables to Randazzo, and the latter accepted the same and paid respondent 
for them. 

4. With regard to the 26 shipments of vegetables to Randazzo, the 
respondent is obligated to complainant in the amount of $3,237.60 for 
bi’okerage, of which amount respondent has paid complainant $1,161.90. 

6. The informal complaint was filed by complainant on May 13, 1982, 
which was within nine months of when the causes of action herein ac- 
crued. 


CONCLUSIONS 


The instant complaint concerns the brokerage on 26 shipments of 
vegetables made by respondent to J. Randazzo & Sons, Inc., in Cleve- 
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I, Ohio. The cortiplainant alleges thal it acted as a broker for re- 
ident on all of these transactions, and that it is entitled to brokerage 
G cents per jiackage on them. The respondent has made many al- 
.tions concerning the payment practices of J. Randazzo & Sons, Inc., 
as to the payment practices of complainant when it collected on 
jontlenl’s behalf. However, the respondent at no time denied that 
complainant acted as a broker for it on all of these transactions, 
t at some jioint in time in the resjiondent look away from complainant 
riglit to invoice and collect on its behalf does not in any way amount 
denial that the complainant acted as a broker on the respondent’s 
!ilf with regard to the shipments which took place after the date, 
relbro, on the basis of all of the evidence in this proceeding, we 
dude that the respondent is obligated to complainant in the amount 
iflit by complainant, or $2,075.70. Respondent’s failure to pay com- 
nant tliis amount is a violation of section 2 of the Act for which 
iralion jilus interest should be awarded. 

ORDER 

(^ithin thirty clays from the dale of this order, respondent shall pay 
jjlainant, as reparation, $2,075.70 witli interest thereon at the rate 
A percent ])er annum from March 1, 1982, until paid. 
o])ic!a of this order shall be served upon the parties. 


(No. 22,949) 

(ji'iii'.s liuoTHERS, Inc. v. Produce Products, Inc. PACA Docket 
2-()l9r), Decided October 27, 1983, 


iitc nf iimitutiDiis — Jurisdiction. 

r<» Lho li'anwaction omirred more than nine months of the filing of an informal com- 
it* the Huerotary lacks jurisdiction over the subject matter. 


nin Hvekevy Presiding officer. 
pJninant and Uespondent, prose, 

•iaUm by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 


preliminary STATEMENT 


'his is u reparation proceeding under the 
nmoclitiea Act, 1930, as amended (7 U.S.C. 


Perishable Agricultural 
499a et seq.). A timely 
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complaint waa filed in which complainant sought an award of reparation 
in the amount of $4,689.61 in connection with the sale of a carload of 
potatoes in interstate commerce. 

Copies of the report of investigation made by the Department were 
served upon the pai'tios. A copy of the formal complaint was served 
upon respondent, which filed an answer thereto denying liability to 
complainant. The amount claimed as damages in the complaint does not 
exceed $15,000. Therefore, the shortened method of procedure provided 
in section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are part of 
the evidence in the case as is the Department’s Report of Investigation. 
In addition, the parties were given the opportunity to file evidence in 
the form of verified statements. Complainant filed an opening statement 
and a statement in reply. The respondent filed an answering statement 
and a brief. 


FINDINGS OP FACT 

1. Complainant, Rigger’s Brothers Inc., is a corporation with an ad- 
dress at Box 34166, Charlotte, North Carolina. 

2. Respondent, Produce Products, Inc., is a corporation with an ad- 
dress at 231 E. Imperial Highway, Suite 230, Fullerton, California. At 
the time of the transaction involved in this proceeding Respondent was 
licensed under the Act. 

3. On February 1, 1981, complainant bought a carload of fresh po- 
tatoes fi*om respondent, which carload was located at Francis Produce 
Company, Greenville, South Carolina. The purchase was made pending 
federal inspection. The potatoes had originally been shipped from Royal 
City, Washington. After receiving the pototoes on or about February 
12, 1981, and a federal inspection having been secured, complainant 
made certain deductions, and paid respondent $11,628,00 out of the totcsl 
invoice price of $18,936.50, on March 26, 1981. Among the deductions 
made by complainant was a deduction of $4,689.61 which was due the 
Seaboard Coast Line Railroad Company as freight for shipment of the 
potatoes. Subsequently, after discussions with respondent, complainant 
paid to respondent $4,689.61 on May 20, 1981, as the amount of freight 
due, in the belief that respondent would pay the freight. Complainant 
also paid that amount to the railroad on April 29, 1982 because respond- 
ent had not done so. 

4. An informal complaint was filed with the Department of Agricul- 
ture on March 16, 1982, which was more than nine months after the 
cause of action alleged herein accinied. 
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DISCUSSION 

Tlxe Depai'trnent of Agriculture lacks jurisdiction over this proceed- 
ng. Pursuant to 7 U.S.C. 499f(a) “any peraon complaining of any vio- 
jtion of any provision of Section 2 of this Act . . . may, at any time 
dtliin nine months after the cause of action accrues, apply to the Sec- 
etary by petition” for relief. Even viewing this matter in the light most 
avorable to complainant, more than nine months elapsed between the 
ime the cause of action accrued and when the informal complaint was 
ied. The transaction occurred on or about February 12, 1981, and that 
3 the normal date from which the nine month limitation would be com- 
lUted. Assuming that the payment of freight to respondent on May 20, 
981, is the latest date in which the cause of action could have accrued, 
ccause it was on that date that the complainant made payment for the 
reight to respondent, thus giving rise to this dispute, the informal 
omplaint not having been filed until March 16, 1982, nine months and 
5 days had elapsed. When more than nine months elapses from the 
ime of cause of action accrues, this Department is powerless to take 
ny action. See Jebavy-Sorenson Orchard Company v. Lynn Foods 
'oiTioration, S2 Agric. Dec. 629 (1973). We are fui'ther compelled to 
raw this conclusion because complainant received a bill for the freight 
n March 24, 1981, and was on notice from that time forwai'd that the 
ailroad was looking to it for payment. Respondent could not mislead 
, under the circumstances. Thus once complainant paid respondent the 
rcight, it had an obligation to move quickly to assure that the railroad 
ms paid. While it had con’espondenee with respondent in the interim, 

, did not diligently pursue its interest. Therefoi’e, we conclude that the 
omplaint should be dismissed. 


ORDER 


The complaint is dismissed. 

Copies of this order shall be served upon the parties. 


(No. 22,950) 

!un World International Inc. v. Bruno Dispoto Company. PACA 
locket No, 2-6219. Decided October 27, 1983. 

Irokcr. 


toiafjs Becker, Presiding Officer. 
Complainant and Respondent, pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agiicultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant sought an award of reparation 
in the amount of $25,586.85 in connection with the sale of a carload of 
oranges in interstate commerce. 

Copies of the report of investigation made by the Department were 
served upon the parties. A copy of the formal complaint was served 
upon respondent, which filed an an.swer thereto denying liability to the 
complainant. Although the amount claimed as damages in the complain- 
ant exceeds $15,000.00, the parties did not request an oral heaving. 
Therefore, the shortened of method of procedure provided in section 
47.20 of the Rules of Practice (7 CFR 47.20) was appropriate for use. 
Under this procedure the verified pleadings of the parties are a part of 
the evidence in the case as is the Department’s Report of Investigation. 
In addition the parties were given the opportunity to file evidence in 
the form of verified statements. Neither party did so. Neither party 
filed a brief. 


FINDINGS OP FACT 

1. Complainant, Sun World International, Inc., is a corporation with 
a business address at 5544 California Ave., Suite 280, Bakersfield, Cal- 
ifornia. 

2. Respondent Binmo Dispoto, is an individual doing business as Binino 
Dispoto Company with an address ofP.O. Box 1148, Delano, California. 
At the time of the transaction involved in this proceeding respondent 
was licensed under the Act. 

3. On May 5, 1982, complainant sold to Commercial Buying Agency 
in Detroit, Michigan one carload of Valencia oranges containing 2,664 
cartons for a total contract price of $21,592.00, plus $4,260.00 for freight 
and $11.25 for one half the cost of a temperature recorder, for a total 
contract price of $25,853.25, f.o.b. 

4. The oranges described in paragi’aph 3, above, were shipped from 
Riverside County, California to Detroit, Michigan on May 13, 1982, and 
arrived at that location on May 20, 1982, where they were accepted by 
Commei’cial Buying Agency. 

5. Complainant originally invoiced respondent for a total cost of 
$21,336.86, having neglected to put the freight charge $4,250.00 on the 
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rjvoice, and having deducted brokerage in the amount of $266.40 which 
'. alleged was being paid to respondent. Subsequently complainant is- 
";ed a corrected invoice in the total amount of $25,586.85 which included 
reight and the $266.40 deduction for brokerage which it claimed was 
fje respondent. Respondent issued a broker’s memorandum of sale 
ihich showed the buyer as: 

Ship to: BRUNO DISPOTO COMPANY 
COMMERCIAL BUYING AGENCY 
7201 West Port 
Detroit, Michigan 48209 

.espondent’s memorandum of sale also showed that it was “to invoice 
ir shippers account collection.” 

6. A formal complaint was filed on December 7, 1982, which was within 
ne months of the time the cause of action herein arose. 

CONCLUSIONS 

This proceeding involves a dispute in which complainant claims it sold 
jarload of oranges to respondent for delivery to respondent's customer, 
jrmnercial Buying Agency in Detroit, Michigan. Respondent, on the 
her hand, claims it was acting as broker in the transaction, and had 
Teed to invoice and collect for complainant’s account. Complainant 
iginally issued an invoice for the full contract price of the oranges plus 
e lialf the cost of a temperature recorder, less brokerage at 10 cents 
r carton to respondent. Subsequently, it issued a corrected invoice 
rich included the above-mentioned costs and deductions, and also the 
St of freight. Respondent claims the cost of freight w'as incoirectly 
I'oiced. It is immaterial when complainant invoiced the charge for 
■ight since it is uncontroverted that complainant paid it in this free 
board transaction. Therefore, the purchaser of oranges would be 
ble for the freight, and it is appropriate that an invoice for the amount 
the freight be submitted. 

Based on the documentary evidence available in this proceeding, and 
; sworn testimony of the parties, we conclude that respondent was 
ing as a broker who would invoice and collect for the account of 
nplainant from Commercial Buying Agency. Commercial Buying 
ency did not pay respondent. Therefore, respondent had no obligation 
pay complainant. We draw our conclusion because the brokeris mem- 
inclum of sale issued by respondent was not immediatley challenged 
complainant. While it is true that the buyer is stated as Bruno Dispoto 
tnpany with shipment to be Commercial Buying Agency, w'e do not 
ieve such inconsistency is fatal since the memorandum also said that 
pondent was invoicing and collecting for complainant’s account. It is 
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not uncommon for the name of the buyer to also include the broker's 
name. Our conclusion in this regard is further reinforced because com- 
plainant’s invoice shows a deduction for brokei'age which both parties 
agi’ee was paid to respondent. It is inconsistent for brokerage to be paid 
to a purchaser of perishable agricultural commodities. Indeed, it is con- 
trary to the requirements set forth in 7 CFR 4(J,28(cl) that “when a 
person purchases or sells produce as a dealer, he shall not request or 
receive a brokerage fee from the buyer or the seller." 

Finally, since complainant is asserting that respondent was the pur- 
chaser it has the burden of proof to show that such is the case. Roifat 
Packing Co. v. Grand Prairie Produce Brokerage, Inc., 34 Agric, Dec. 
1600 (1975). It attempted to do so through the use of its invoice and an 
argument. In addition, it included a statement by its salesman, Jerry 
Holt, in which he claimed that “the only way we would accept the order 
was to sell rail to the Bruno Dispoto Go., Delano, California, shipping 
to Commercial Buying in Detroit.” However, Mr. Holt’s statement was 
not sworn. Respondent, on the other hand submitted a sworn answer 
in which it claimed that it was a broker which agreed to collect and 
remit for the account of complainant. This sworn statement was not 
controverted by complainant, and must be accepted as true in the ab- 
sence of other persuasive evidence. See Apple Jack Orchards v. M. 
Off Hit Brokerage Co., 41 Agric. Dec. 2265, 2267 (1982). Therefore, we 
conclude that the complaint .should be dismissed. 

OUDRU 


The complaint is dismissed. 

Copies of this order shall be served upon the parlies. 


(No. 22,951) 

Phelan & Taylor Produce v. Fava & Company, Inc. PACA Docket 
No. 2-6407. Decided October 27, 1983. 

Admission of liniiility. 

Decision by Donald A. Campbell, Judicial Officer. 

IIEPAHATION ORDER 

This is a reparation jiroceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et .seq.). A timely 
complaint was filed in which complainant seeks a repai'ation award against 
respondent in the amount of !|i2, 367.60 in connection with a shipment of 
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mixed vegetables in interstate commerce. A copy of tlie forma! complaint 
ivas served U]5on respondent, which filed an answer thereto, admitting 
the material allegations of the complaint, including the indebtedness 
diiimed by complainant. However, res]]ondent claimed to have paid 
diniplainant $300.00. Complainant was asked to confirm this payment, 
md did so, Accordingly, the issuance of an order as the $2,067.60 re- 
oaining of complainant’s claimed damages without further procedure is 
cppro])riate, pursuant to section 47.8(d) of the Rules of Practice (7 CFR 
17.8(d)). 

Complainant, Phelan & Taylor Produce is a coqioration whose mailing 
ddress is P.O. Box 458, Oceano, California 93445-0458. Respondent, 
’ava & Company, Inc., is a corporation whose mailing address is 24- 
3 Fairlawn Avenue, Fairlawn, New Jersey 07410. At the Lime of the 
■ansnction involved herein, respondent was licensed under the Act. 
The facts alleged in the formal complaint are hereby adopted as the 
ivdings of fact of this order, except that it is concluded that respondent 
iVes complainant $2,067.60, rather than $2,367.60. On the basis of these 
ets, we conclude that the actions of respondent are in violation of 
'Ction 2 of the Act (7 U.S.C. 499b) and have resulted in damages to 
mplainant of $2,067.60. Accordingly, within 30 days from the date of 
is order, respondent shall pay to complainant, as reparation, $2,067.60, 
itli interest thereon at the rate of 13 percent per annum from June 1, 
83, until paid. 

Copies of this order shall be served upon the parties. 


(No. 22,952) 

Alio Bonded Produce & Supply Co. v. Farm Market Service, 
c. PACA Docket No. 2-6116. Decided October 31, 1983. 

isigninunt, breach of duly — Resale price differential. 

{few Y. Stanton, Presiding Offleer. 
nplniiiant an<l Respondent, prose. 

cision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 

PRELIMINARY STATEMENT 

"'hia ia a reparation proceeding under the Perishable Aginculti 
■nmoditiea Act, 1930, as amended (7 U.S.C. 499a et seq.). A tim 
iplaint was filed in which complainant seeks a repai'ation award agai 
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respondent in the amount of $1,269.25 in connection with the alleged 
sale of a quantity of jiotatoes in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal complaint 
was served upon respondent, which filed an answer thereto, denying 
liability to complainant. 

Since the amount claimed as damages does not exceed $15,000, the 
shortened procedure provided in section 47.20 of the Rules of Practice 
(7 CFR 47.20) is applicable. Pursuant to such procedure, the parties 
were given an opportunity to submit additional evidence in the form of 
verified statements and to file briefs, but declined to do so. 

FINDINGS OF FACT 

1. Complainant, Idaho Bonded Produce & Supply Co., is a corpo- 
ration whose address is Route 1, Box 19, Idaho Falls, Idaho. 

2. Respondent, Farm Market Service, Inc., is a corporation whose 
address is 2516 2nd Street West, Birmingham, Alabama. At the time 
of the transaction alleged herein, respondent was licensed under the 
Act. 

3. On approximately October 6, 1981, complainant consigned to re- 
spondent, by oral contract, 725 sacks of Idaho potatoes, U.S. No. 1. 
The contract was entered into between John J. Stanger, President of 
complainant, and Larry Merrill, representing respondent. Merrill in- 
formed Stanger that, after deducting freight, handling, and commission, 
complainant should receive approximately $10.00 to $10.60 per sack. 
The parties agi’eed that complainant would send respondent an invoice 
with a price stated on it of $10.50 f.o.b., but it was understood that 
such price was only for the benefit of complainant’s accounting division, 
and a specific price had not actually been set. 

4. On October 7, 1981, complainant secured a shipping point in- 
spection of the potatoes at issue, which found no decay to be present. 

6. On October 7, 1981, complainant shipped the potatoes at issue to 
respondent, in interstate commerce, and they arrived at respondent’s 
place of business shortly thereafter. 

6. On October 8, 1981, complainant sent respondent an invoice, which 
indicated a price of $10.50 f.o.b., and made no mention of the fact that 
the goods had been consigned. 

7. On December 4, 1981, complainant received a check from re- 
spondent for $6,343.25. 

8. Complainant received a speed message from respondent dated 
December 11, 1981, which indicated that respondent had sold the po- 
tatoes for $16.20 per sack, and had deducted $3.80 per sack for freight. 
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J.40 per sack for handling, and $2.25 per sack for commission, for a net 
Tttnrn of $8.75 per sack, or $6,345.25 for the 725 sacks. The speed 
message did not show the proceeds of the individual sales, but noted 
Lte results of all the sales combined. 

9. The Market News Service Reports for Atlanta, Georgia, shows 
'v\at Idaho potatoes sold for a minimum of $16,00 per sack from October 
1.1, 1981 through November 6, 1981, and $15.50 per sack from November 
1 1981 through December 10, 1981. 

10, Complainant filed a formal complaint for $1,269.25 on April 15, 
1£182, which was within nine months from the time the cause of action 
terein accrued. 


CONCLUSIONS 

Complainant alleges that it sold to respondent 725 sacks of Idaho 
fotatoes at $10.50 per sack, and claims damages constituting the dif- 
ference between this alleged sale price and the $8.75 per sack remitted 
although this difference totals $1,268.75 and the amount erroneously 
illeged in the complaint is $1,269.25). Respondent contends that the 
ransaction was a consignment and that it properly performed its duties 
s a consignee in reselling the potatoes and remitting the net proceeds 
0 complainant. 

The evidence in the record shows clearly that the transaction agi'eed 
) was a consignment, not a sale. This is evident from a December 28, 
JSl, letter from complainant’s President, John G. Stanger, torespond- 
it’s representative, Larry Merrill (complainant’s Exhibit No. 6 at- 
iched to the complaint), which states as follows, in relevant p.nrt; “I 
d not imply that you did guarantee a minimum price of $10.26 to $10.50 
Jt you did mention that based upon your cuirent sales and with the 
=tluction of freight, handling charges and your commission that we 
.ould net back approximately $10.00 to $10.50.” Mr. Stanger’s refer- 
ee to freight, handling charges, and commission, terms which are 
sociated with consignment, not sales, shows that he was fully aware 
at the parties had entered into a consignment arrangement, as re- 
mdent has claimed. 

As a consignee, respondent had the duty to promptly and properly 
sell the potatoes, render an accounting to complainant, and pay over 
complainant the net proceeds after deducting the necessary expenses 
uri’od in the resale. Stoops & Wilson, Inc. v. Wholesale Produce 
'cko,nge, 41 Agi’ic. Dec. 290 (1982). 

Respondent claims to have sold the potatoes at $15.20 per sack, less 
SO per sack freight, $.40 per sack handling, and $2.26 per sack com- 
?sion, for a total of $8.75 per sack. Complainant does not appear to 
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Failure to pay full purchase price — Proper rejection of set-off transaction. 

Wuvird Silvcrsteh?, Presiding Officer. 

Complainant, pro se 

S*ep^e?i J*. McCarroti, Silver Spring, Maryland, for respondent. 

Decision by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agi'icultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation awai'd in 
the amount of $8,172.10, in connection with three transactions, in in- 
terstate commerce, involving tomatoes, a perishable agricultural com- 
modity. 

A copy of the Department’s report of investigation was served on 
both parties. Respondent also was served with a copy of the complaint. 
Although respondent was in default in the filing of an answer, the default 
iifas set aside, and respondent’s answer was ordered to be filed. Bello- 
Tomato, Inc. v. Arend Ferwerdta dJb/a Arend Ferwerda Wholesale Pro- 
iuce Broker, 42 Agric. Dec. 480 (1983). In its answer, respondent denied 
iny liability to complainant. 

Since the amount claimed as damages did not exceed $15,000.00, the 
hortened method of procedure provided in section 47.20 of the Rules 
if Practice (7 CFR §47.20) was followed. Pui’suant to this procedure, 
he verified pleadings of the parties are considered a part of the evidence 
f the case, as is the Department’s report of investigation. The answer, 
ince it was not verified, was not considered to be in evidence. In addition 
D the verified pleadings and the report of investigation, the pai'ties 
.'ere given the opportunity to file further evidence by way of sworn 
latements. Respondent filed a verified answering statement, and com- 
lainant filed a verified statement in reply. Respondent also filed a brief. 

FINDINGS OF FACT 

1. Complainant, Bello-Tomato, Inc., is a corporation whose mailing 
Idress is 9208 West Highland Pines Boulevard, Palm Beach Garden, 
lorida, 33410. 

2. Respondent, Arend Ferwerda, is an individual doing business as 
rend Ferwerda Wholesale Produce Broker, whose mailing address is 
!01 N.E. 23rd Street, Fort Lauderdale, Florida 33306. Respondent, 

all material times, was licensed under the Act, 
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dispute respondent's deductions, but alleges that the $15.20 price ob- 
tained by respondent was about $.80 per sack below the low prices 
indicated by the Market News Service Rejiorts for this period (report 
of investigation, Exhibit No. IE). We do not know from respondent’s 
summary of its resales whether such resales were properly made, as 
the proceeds of the individual sales are not identified. We must, there- 
fore, compare respondent’s reported resales with the prevailing sales 
prices for Idaho potatoes during the time respondent allegedly made its 
resales, from about October 10, 1981 through December 10, 1981. These 
sales prices can be determined by looking at the Market News Service 
Reports for Atlanta, Georgia, the city for which reports are published 
that is the closest to respondent’s place of business in Binningham, 
Alabama. An examination of the available listings reveals selling prices 
of from $16.00 to either $17.00 or .$18.00 per sack from October 13, 1981 
through November 6, 1981, and from $15.50 to $16.50 per sack from 
November 9, 1981 through December 10, 1981. We thus assume that 
respondent should have been able to obtain at least $16.00 per sack 
during approximately half the time period during which it made sales, 
and $15.50 per sack during the remainder of the period, an average of 
approximately $15.75 per sack. This is $.56 per sack greater than the 
amount it claims to have received. Respondent has offered no expla- 
nation of this difference in price. We thus hold that respondent has 
violated its duty to complainant to properly resell the potatoes. 

Complainant’s damages due to respondent’s breach are the amount 
respondent should have obtained on resale less the amount respondent 
actually obtained on resale, or $.56 per sack for each of the 726 sacks 
of potatoes, a total of $398.75. See Josep/iA. RelandlblaRelanProd-uce 
Fai'ms V. Georgia Vegetable Co., Inc., 41 Agric. Dec. 659 (1982). Re- 
spondent’s failure to pay this sum is a violation of section 2 of the Act, 
for which reparation should be awarded, with interest. 

ORDER 

Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $398.76, with interest thereon at the rate 
of 13 percent per annum from January 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 


(No. 22,953) 

Bello- Tomato, Inc. v. Auend Ferweuda, d/b/a Arend Ferwebda 
Wholesale Produce Broker. PACA Docket No. 2-6226. Decided 
October 31, 1983. 
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'aiLurc to pay full pui chase price — ^IVopcr rejection of set-off transaction, 

'dtmi'dM. SilversleiUj Presiding Officer, 

Complainant, pro se 

iepFien P. McCarroyi, Silver Spring, Maryland, for respondent. 
iecisim by Donald A. Campbell, Judicial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

This is a repai'ation proceeding under the Perishable Agricultural 
ommodities Act, 1930, as amended (7 U.S.C. 499a eL seq.). A timely 
imptaint was filed in which complainant seeks a reparation award in 
le amount of $8,172.10, in connection with three transactions, in in- 
rstate commerce, involving tomatoes, a perishable agiicultural com- 
odity. 

A copy of the Department’s report of investigation was served on 
ith parties. Respondent also was served with a copy of the complaint, 
[though respondent was in default in the filing of an answer, the default 
as set aside, and respondent’s answer was ordered to be filed. Bello- 
mtato, Inc. v. Arend Ferwerda d/b/a Arend Fei'werda 'Wholesale Pro- 
ice Broker, 42 Agi'ic. Dec. 480 (1983). In its answer, respondent denied 
y liability to complainant. 

Since the amount claimed as damages did not exceed $16,000.00, the 
ortened method of procedure provided in section 47.20 of the Rules 
Practice (7 CFR §47.20) was followed. Pursuant to this procedure, 
3 verifled pleadings of the parties are considered a part of the evidence 
the case, as is the Department's report of investigation. The answer, 
ice it was not verified, was not considered to be in evidence. In addition 
the verified pleadings and the report of investigation, the parties 
■re given the opportunity to file further evidence by way of sworn 
itements. Respondent filed a verified answering statement, and com- 
iinant filed a verified statement in reply. Respondent also filed a brief. 

FINDINGS OF FACT 

L. Complainant, Bello-Tomato, Inc., is a corporation whose mailing 
Jress is 9208 West Highland Pines Boulevard, Palm Beach Garden, 
rt'kla, 33410. 

!. Respondent, Arend Ferwerda, is an individual doing business as 
end Ferwerda Wholesale Produce Broker, whose mailing address is 
H N.E. 23rd Street, Fort Lauderdale, Florida 33305. Respondent, 
all material times, was licensed under the Act. 
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3. On February 19, and 26, and March 8Lh, 1982, in the course of 
interstate commerce, complainant, by oral contract, sold three loads of 
tomatoes to respondent at a total F.O.B. price of $8,795.65. These to- 
matoes were gi’own, packed and shipped to complainant from the Ba- 
hamian Islands. Upon arrival of the tomatoes, respondent accepted the 
same but has paid complainant only $623.55. 

4. On or about September 16, and September 18, 1981, complainant 
purchased two truckloads of tomatoes from respondent through Dock 
Case Brokerage Company, for shipment to Canada at a total F.O.B. 
pnce of $19,264.00. Upon arrival, the tomatoes failed to meet the re- 
quh’ed gi’ade, and were I'ejected by comi)lainant. Complainant’s rejec- 
tion terminated its participation in these transactions. Subsequent to 
complainant’s rejection, respondent permitted these loads to be han- 
dled for its account and has received $11,091.90 as payment from Bell 
City Brands Limited, 70 Grand River Avenue, Brantford, Ontario, 
Canada. 

5. The formal complaint was received on October 29, 1982, which was 
within nine months of when the cause of action herein accrued. 

CONCLUSIONS 

The respondent admits receiving and accepting the thi-ee loads of 
tomatoes made the subject of the complaint. However, the respondent 
asserts as a set-off in defense, that the complainant ordered, received 
and accepted two loads of tomatoes from it in 1981, but that complainant 
failed to pay the full contract price for those two shipments. The evi- 
dence, however, indicates that the complainant rejected, and properly 
rejected, the two shipments of tomatoes. This evidence consist of the 
statement of Dock Case, of the Dock Case Brokerage Company, who 
acted as the broker for these transactions. Mr. Case further states tliat 
complainant’s rejection ended its participation in these two transactions. 
We, therefore, conclude that respondent is not entitled to a set-off in 
the amounts claimed. 

As further defense, respondent claims that the respondent has failed 
to prove that these tomatoes were in interstate or foreign commerce. 
Its claim is based upon complainant’s alleged failure to establish that 
the tomatoes came from the Bahamas. We are satisfied, however that 
the complainant has proven this point. 

Therefore, on the basis of all the evidence, we conclude that the 
respondent is obligated to complainant in the amount $8,172.10, and 
that its failure to pay complainant this amount is a violation of 
section 2 of the Act for which reparation plus intei’est should be 
awarded. 
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ORDER 

30 days from the date of this order, respondent shall pay 
'tipminant, as reparation, $8,172.10, with interest thereon at the rate 
ns percent per annum from April 1, 1982, until paid. 

Copies of this order shall be served upon the parties. 


(No. 22,954) 

j-UDY Prueti'e V. Larry E. Trover, d/b/a Larry Trover Pro- 
.t'CE. PACA Docket No. ^-6264. Decided October 31, 1983. 

hitctton — Suitably shippings condition. 

Becker^ Presiding; Officer. 

. Lincolntown, North Carolina, for complainant. 

t^*pont3ent, pro se, 

Oecision hij Donald A. Campbell, Micial Officer. 

DECISION AND ORDER 
PRELIMINARY STATEMENT 

^ This is a reparation proceeding under the Perishable Agi’icultural 
-ommodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
'■Jinplaint was filed in which complainant sought an award of reparation 
n the amount of $6,415.00 in connection with the sale of a truckload of 
omatoes in interstate commerce. 

Copies of the report of investigation made by the Department were 
•erved upon the parties. A copy of the formal complaint was served 
.pon respondent which filed an answer thereto denying liability to com- 
■lainant. Since the amount claimed as damages in the complaint did not 
xceecl $15,000 the shortened method of procedure provided in section 
7.20 of the Rules of Practice (7 CFR 47.20) is applicable. Under this 
rocedure the verified pleadings of the parties are a part of the evidence 
1 the case, as is the Department’s Report of Investigation. In addition, 
he parties were given the opportunity to file evidence in the form of 
erifled statements. Neither party did so. Neither did either party file 
brief. 


FINDINGS OP fact 

1. Complainant, Grady Pruette, is an individual with a business ad- 
ress at P.O. Box 239 Immokalee, Florida. 

2. Respondent, Lany D. Trover, is an individual doing business as 
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Larry Trover Produce with a place of business located at Route 1, Tunnel 
Hill, Illinois. At the time of the transaction involved in this proceeding 
respondent was subject to license under the Act. 

3. On May 19, 1982 Complainant sold to respondent a truckload of 
tomatoes consisting' of 1,448 twenty five pound cartons of various sizes 
at various prices plus $.15 per carton brokerage for a total contract price 
of $6,415.00, f.o.b. The tomatoes were inspected at shipping point and 
shown to grade U.S. No. 3. They were shipped from Immokalee, Florida 
on May 19, 1982, and arrived in Tunnel Hill, Illinois on May 21, 1982, 
where they were subjected to a federal inspection. The inspection cer- 
tificate showed in pertinent part: 

Products JnspectefI: TOMATOES in Cartons, Printed “Selected Tomatoes, 
Grady Pruette Immokalee, Fla, Net Wt, 26 lbs, 11.3 
K.G. Produce of U S. A.” Stamped to denote size. Stamped 
as noted 6x6 LGR, 6x7, 6x6, 6x6, 6x7, 7x7. 

Manifested as 1448 25 lb. Cartons. 

Condition of Load: Through Load, Stacked on pallets— 9 layers high— 8 car- 
tons per layer. 

Condition of Pack: Fairly well flllod— Jumble Pack. 

Condition: Tomatoes average approximately 16% gi-een to breakers, 36% 
turning to pink, 6% light red to red. Decay ranges from 4 to 18% 
Average 10% Watery Rot and Gray Mold Rot. Soft ranges from 
4 to 16% Average 8 %, Bruise range from 4 to 10% Average 3%. 

Remarks: Inspection Certificate restricted at Applicant's request to condi- 
tion, 

4. Respondent rejected the tomatoes. The broker, Gary Mackey, ar- 
ranged to have the load of tomatoes handled by Jerry Lowe in Chat- 
tanooga, Tennessee on consignment for the benefit of complainant. The 
record does not show whether Mr. Lowe provided an account of sales 
to complainant, or whether he remitted net proceeds from the sales. 

6. A formal complaint was filed on December 16, 1982, which was 
within nine months of the time the cause of action herein arose. 

DISCUSSION 

Complainant, as the proponent of the fact that it has not been paid 
for tomatoes sold and shipped to respondent, has the burden of proof 
that they were in suitable shipping condition when loaded at shipping 
point since they were rejected by respondent. Heggehlade-Margideas- 
Tenneco, Inc. v. Fisher Foods, Inc., 33 Agi'ic. Dec. 1443 (1974). Com- 
plainant has failed to do so. Respondent did not provide any evidence 
in its defense of which this tribunal may take notice because it did not 
follow 7 CFR 47.20(h) with respect to the verification of the only doc- 
ument it filed, namely its answer. Such verification is necessary in lieu 
of the swearing of a witness, and notarization is insufficient to attest to 
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the truth of the statements made. We can, however, take notice of the 
inspection certificate of the federal inspection service as prima facie 
evidence of the accuracy of the facts contained therein. That inspection 
showed that there was a total of 21% condition defects, including an 
average of 10% Watery Rot and Gray Mold Rot, which is decay, and 
soft tomatoes averaging 8%. Pursuant to 7 CFR 51.1861(d)(2), not more 
than 15% of tomatoes in any lot may fail to meet the requii’ements for 
the gi’ade at destination. Furthermore, not more than 5% of the to- 
matoes may be soft or affected by decay. In an F.O.B. sale good delivery 
at destination requires not more than 8% of the tomatoes are soft or 
decayed, which was obviously exceeded in this transaction, Complainant 
made no allegation that shipping conditions were not normal. Therefore, 
there is no basis on which to find that the condition defects were the 
responsibility of respondent. 

In view of the above complainant has failed to sustain its burden of 
proof. Respondent correctly rejected the tomatoes. Therefore, the com- 
plaint in this proceeding must be dismissed. 

ORDER 


The complaint is dismissed. 

Copies of this order shall be served upon the parties. 


(No. 22,955) 

Griff’in & Brand op McAllen, Inc. v. Fava & Company. PACA 
Docket No. 2-6406. Decided October 31, 1983. 

Admission of liability. 

Decision by Donald A, Campbell, Judicial Officer. 

REPARATION ORDER 

This is a reparation proceeding under the Perishable Agricultural 
commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
lomplaint was filed in which complainant sought a reparation award 
igainst respondent in the amount of $11,026.16 in connection with ' 
ihipinents of mixed fruit in interstate commerce. A copy of the forms 
complaint was served upon respondent, which filed an answer theretc 
admitting the material allegations of the complaint, including the ir 
debtedness claimed by complainant. However, respondent claimed *■ 
have paid complainant $500.00, Complainant was asked to confii*m th 
payment, and did so. Accordingly, the issuance of an order as to tl 
$10,626, 15 remaining of complainant’s claimed damages without furthe 
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procedure is appropriate, pursuant to section 47.8(d) of the Rules and 
Practice (7 CFR 47.8(d)). 

Complainant, Griffin & Brand of McAllen, Inc. is a corporation whose 
mailing address is P.O. Box 1840, McAllen, Texas 73501. Respondent, 
Fava & Company, Inc., is a corporation whose mailing address is 24- 
28 Fairlawn Avenue, Fairlawn, New Jersey 07410. At the time of the 
transactions involved herein, respondent was licensed under the Act. 

The facts alleged in the formal complaint are hereby adopted as the 
findings of fact of this order, except that it is concluded that respondent 
owes complainant $10,526.15, rather than $11,026.15. On the basis of 
these facts, we conclude that the actions of respondent are in violation 
of section 2 of the Act (7 U.S.C. 499b), and have resulted in damages 
to complainant of $10,526. 15. Accordingly, within 30 days from the date 
of this order, respondent shall pay to complainant, as reparation, 
$10,526.15, with interest thereon at the rate of 13 percent per annum 
from May 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


(No. 22,956) 

G. A. B. Produce Distributors, Inc. v . Fruitex Corporation, 
and/or Larry Elmer, Inc. PACA Docket No. 2-6410. Decided October 
31, 1983. 

Payment of undisputed amount. 

Decision by Donald A. Campbell, Judicial Officer. 

ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
informal complaint was filed on September 1, 1982, and a formal com- 
plaint was filed on Februai’y 14, 1983. Complainant seeks to recover 
$10,328.00 which amount is alleged to be the total purchase price for 
two truckloads of mangoes sold to and accepted by respondents during 
July 1982. Respondents filed an answer to the formal complaint on Au- 
gust 9, 1983, admitting that $9,278.00 of the amount claimed by com- 
plainant was due and owing to complainant on account of the transaction 
involved herein. 

Section 7(a) of the Act (7 U.S.C. 499g(a)) provides in part: 

If after the respondent has filed his answer to the complaint, 
it appears therein that the respondent has admitted liability 
for a portion of the amount claimed in the complaint as dam- 
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ages, the Secretary . . . may issue an order directing the re- 
spondent to pay the complainant the undisputed amount . . . 
leaving the respondent’s liability for the disputed amount for 
subsequent determination. 

Accordingly, under the authority of the above quoted section, I'e- 
spondents, jointly or severally, shall pay to complainant, as an undis- 
puted amount, $9,278.00. Payment of this amount shall be made within 
30 days from the date of this order with interest thereon at the rate of 
13 percent per annum from August 1, 1982, until paid. A failure to pay 
this amount within 30 days will constitute a violation of section 2 of the 
Act. 7 U.S.C. 499b. 

Respondents’ liability for payment of the disputed amount is left for 
jubaequent determination in the same manner and under the same pro- 
cedure as if no order for payment of the undisputed amount had been 
issued. 

Copies of this order shall be served upon the parties. 


MISCELLANEOUS REPARATION ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER. 

(No. 22,967) 

Cook Sales Company v. Farm 2-U. PACA Docket No. 2-6126. Order 
issued September 2, 1983. 


STAY ORDER 

In this reparation proceeding under the Perishable Agi'icultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499 et S€q.\ a Decision and 
Order was issued on July 27, 1983, awarding reparation to the com- 
plainant in the amount of $1,415.75. By a telegi’am received August 23, 
1983, respondent has moved that this matter be reconsidered. 

Accordingly, the order of July 27, 1983 is hereby stayed. Complainant 
may have fifteen (15) days from receipt of this order to file an answer 
to the petition to reconsider. 

Copies of this order shall be served upon the parties. A copy of re- 
spondent’s petition shall be served upon the complainant. 


(No. 22,958) 

J, A. Wood Co. -Vista Inc. v. Movsovitz & Sons op Florida, Inc 
PAGA Docket No. 2-6250. Order issued September 6, 1983. 
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ORDER OF DISMISSAL 

This is a reparation proceeding under the Perishable Agiicultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq,). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $6,972 in connection with a transaction in- 
volving the shipment of green onions and lettuce in interstate commerce. 

A copy of the formal complaint was served on respondent. By letter 
dated August 4, 1983, complainant notified the Department that re- 
spondent tendered to complainant a check in full settlement of com- 
plainant’s claim, and authorized dismissal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


(No. 22,969) 

R. F. Taplett Fruit & Cold Storage Co. v. Maggie-Paul, Inc, 
PACA Docket No. 2-6278. Order issued September 9, 1983. 

denial op motion for stay. 

In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default Order 
was issued on June 17, 1983, awarding reparation to the complainant in 
the amount of $168,176. By letter received August 12, 1983, respondent 
has moved that this matter be stayed due to respondent having filed a 
petition in bankruptcy pursuant to Chapter 7 of the Bankruptcy Act (11 
U.S.C. 701 et seq.) on July 13, 1983. 

However, the Default Order indicates that payment must be made 
within 30 days from the date of the Order or July 17, 1983, Therefore, 
the Order became final at that time and the Secretary lost jurisdiction 
(7 U.S.C. 499j). Accordingly, respondents’ motion for the issuance of a 
Stay Order is hereby denied. 

Copies of this order shall be served upon the parties. 


(No. 22,960) 

Virginia Fruit Sales Service Inc. v. Maggie-Paul, Inc. PACA 
Docket No. 2-6279. Order issued September 9, 1983. 

DENIAL OF MOTION FOR STAY 

In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1980, as amended (7 U.S.C. 499 et seq.), a Default Order 



MISCELLANEOUS 1691 

Cite as 42 A.D. 1691 

was issued on June 17, 1983, awarding reparation to the complainant in 
the amount of $28,281.50. By letter received August 12, 1983, respond- 
ent has moved that this matter be stayed due to respondent having filed 
a petition in banki-uptcy pursuant to Chapter 7 of the Bankruptcy Act 
(11 U.S.C. 701 et seq.) on July 13, 1983. 

However, the Default Order indicates that payment must be made 
within 30 days from the date of the Order, or July 17, 1983. Therefore, 
the Order became final at that time and the Secretary lost jurisdiction 
(7 U.S.C. 499j). Accordingly, respondent’s motion for the issuance of a 
Stay Order is hereby denied. 

Copies of this order shall be served upon the partie.s. 


(No. 22,961) 

Blue Anchor, Inc. v . Maggie-Paul, Inc. PACA Docket No. 2-6280. 
Order issued September 9, 1983. 

DENIAL OP MOTION FOR STAY 

In this reparartion proceeding under the Perishable Agiicultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a Default 
Order was issued on June 17, 1983, awarding reparation to the com- 
plainant in the amount of $10,474.50. By letter received August 12, 
1983, respondent has moved that this matter be stayed due to respond- 
ent having filed a petition in bankruptcy pursuant to Chapter 7 of the 
Bankruptcy Act (11 U.S.C. 701 et seq.) on July 13, 1983. 

However, the Default Order indicates that payment must be made 
within 30 days from the date of the Order, or July 17, 1983. Therefore, 
the Order became final at that time and the Secretai-y lost jurisdiction 
(7 U.S.C. 499j). Accordingly, respondent’s motion for a Stay Order is 
hereby denied. 

Copies of this order shall be served upon the parties. 


(No. 22,962) 

Joe Phillips, Inc. v. G & T Terminal Pacicaging Go., Inc. PACA 
Docket No. 2-5769. Order issued September 12, 1983. 

DENIAL OP REQUEST FOR RECONSIDERATION AND REHEARING 

In this reparation proceeding under the Perishable Agricultu'" 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a De 
sion and Order was issued on September 15, 1982, awwding repa 
tion to complainant against respondent for $22,793.50 plus inters 



1692 


PERISHABLE AGRICULTURAL COMMODITIES ACT 
Cite as 42 A.D. 1692 


and an additional $3,148.57 plus interest for fees and expenses. Re- 
spondent moved to rehear, reargue and reconsider the decision. On 
July 28, 1983, a Decision on Rehearing, Reargnment and Reconsider- 
ation was issued, upholding the September 15, 1982, order. An Order 
Correcting Prior Order, dealing with non-substantive matters, was is- 
sued on August 22, 1983. In a letter dated August 10, 1983, respond- 
ent has moved that the July 28, 1983, order be reconsidered and it be 
permitted to present additional evidence. This motion is hereby de- 
nied, as the Rules of Practice do not provide for any additional re- 
view by the Secretary subsequent to a decision on rehearing, 
reargument and reconsideration. 

Copies of this order shall be served upon the parties. 


(No. 22,963) 

Six L’s Packing Company, Inc. v. Winston C. Bailey d/b/a Claude 
Bailey Produce Company. PACA Docket No. 2-6042. Order issued 
September 16, 1983. 


ORDER ON RECONSIDERATION 

in this reparation proceeding under the Perishable Agricultural Com- 
modities Abt, 1930, as amended (7 U.S.C, 499a el seq.), an order was 
issued on April 11, 1983, awarding reparation to complainant against 
respondent in the amount of $156.00, with interest thereon at the rate 
of 13 percent from December 1, 1981, until paid. On May 9, 1983, and 
within the time allowed therefor, respondent filed a Petition for Recon- 
sideration. 

Respondent’s objections to the Decision and Order of April 11, 1983, 
were fully answered therein, and upon reconsideration we find that the 
order of April 11, 1983, is supported by the evidence and the law ap- 
plicable thereto. Accordingly, the petition is dismissed without serving 
a copy thereof upon complainant. 

The reparation awarded in our order of April 11, 1983, shall be paid 
within thirty (30) days from the date of this order. 

Copies hereof shall be served upon the parties. 


(No. 22,964) 

Salinas Marketing Cooperative v. Ed. A. Keil Produce, Inc. PACA 
Docket No. 3-6171. Order issued September 15, 1983. 
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ORDER ON RECONSIDERATION 

A Decision and Ordei’ was issued in this proceeding on August 1, 1983, 
awarding reparation to complaint in the amount of $2,649.23 plus in- 
terest with respect to the sale of a truckload of lettuce and cauliflower 
in interstate commerce. On August 4, 1983, respondent filed a petition 
for reconsideration, so that this tribunal could consider evidence inad- 
vertently omitted by respondent from its "Statement In Reply.” A Stay 
Order was issued on August 29, 1983 so that this tribunal could deter- 
mine whether the matter warrants reconsideration. 

In due course respondent submitted the missing documents, and in 
paiticulai* an invoice it issued to MandeU Produce dated May 14, 1982, 
with respect to 454 cartons of lettuce it sold to MandeU at $2.00 per 
carton. Accepting as true the statement on the invoice that the let- 
tuce involved is from the transaction with which we are concerned here, 
we find that it still lacks sufficient probative value to warrant the 
conclusion that $2.00 was a fair price for the lettuce received on May 
3, 1982. When produce is defective, the receiver has an obligation to 
dispose of it promptly so as to mitigate damages. An ostensible eleven 
day delay is too long with regard to lettuce. In addition, respondent 
claimed that the lettuce was sold by MandeU for respondent’s ac- 
count. If such were the case respondent should have received an ac- 
counting from MandeU, not issued an invoice to it. Therefore, we have 
no alternative other than to conclude that respondent has still failed 
to prove damages. 

We also found in our Decision that respondent did not show it gave 
timely notice to complainant that there were problems with the lettuce. 
Respondent claims that the bi’oker, Ritter & Co., takes responsibility 
for giving such notice. By implication, respondent claims it is absolved 
from responsibility for not doing so because of this practice. The law is 
otherwise. 7 CFR 46.2(dd) provides that “Acceptance” means “(3) failure 
of the consignee to give notice of rejection to the consignor within a 
reasonable time . . . ’’(here 12 hoiU’S in accordance 4vith 7 CFR 46.2(cc)(l)), 
It does not place responsibility on the broker. 

Since respondent’s contentions lack merit, to Petition for Reconsid- 
eration is dismissed. 


(No. 22,965) 

Tom Bengard Ranch, Inc. altla. Kleen Harvest v. Garden Stai 
Farms, Inc. PACA Docket No. 2-5994. Order issued September 2c 
1983. 
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RULING ON PETITION FOR RECONSIDERATION 

In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Decision and 
Order was issued on May 4, 1983, awarding reparation to complainant 
in the amount of $207.60. Complainant filed a petition for reconsidera- 
tion, and a Stay Order was issued on June 23, 1983. Respondent filed 
a bi’ief in opposition to the petition. 

In its petition, complainant basically argues that the Decision and 
Order erred in utilizing respondent’s accountings in determining re- 
spondent’s damages for breach of warranty. Complainant contends that 
tne market price for lettuce in fair condition, set forth in the Market 
News Service Reports, should have been used, since respondent’s ac- 
countings resulted from mishandling. We cannot agi'ee, as the proceeds 
alleged to be derived from respondent’s resale are consistent with the 
condition of the lettuce at the time of delivery to respondent. Further, 
even if use of the Market News Service Reports quotations for lettuce 
in fair condition were appropriate, only those quotations for the date of 
delivery of shipment A pertain to lettuce of California origin, the kind 
involved here, with no such quotations for the date of delivery of ship- 
ment B. However, shipment A, which exhibited 8% decay and 9% tip- 
burn in the head leaves, was in less than fair condition at the time of 
delivery. 

For the reasons set foi’th above, the Petition for Reconsideration is 
hereby denied. The June 23, 1983, Stay Order is hereby vacated, and 
the amount awarded in the May 4, 1983, Decision and Order shall be 
paid within 30 days from the date of this order. 

Copies of this order shall be served upon the parties. 


(No. 22,966) 

H. Hall & Co., Inc. v . Bruce D. Lofchie d/b/a Bruce Co. PACA 
Docket No. 2-6323. Order issued September 23, 1983. 

ORDER OP DISMISSAL 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq,). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $3,366.10 in connection with a transaction 
involving the shipment of strawberries in interstate commerce. 

A copy of the formal complaint was served on respondent. By letter 
dated July 27, 1983, respondent notified the Department that it had 



■ncl ered to couililninant u clu-ck in full si'lUcmonl of compkiimnL’s claim, 
omplainant, in a tok'phoiu' convonsution willi Llio DepartmenL, con- 
•moti tho soLLleiiK'nt amt anthnrizcui diamisHal of its complaint filed 
jrein. 

Accordingly, cotnpIaiuL \n laa-oby diamisscd. 

Copies of Uns ordc'r shall he nerved ui)tm llie parties. 


(No. 

cJtJKR Packing, Inc^ ». KuK.nn PitoniKiK, Inc. PACA Docket 

o. 2-5971. Order issiu'd October 0, 19HI-1. 


S'l'AY (Humu 

In this rei)araLi<jn prococidinp; umler the Perishable Agi'icultural Com- 
oditios Act, 1930, as atnoJwUal (7 U.K.O. 490 cl mf.), a Decision and 
I'doi’ was issued on August 25, 1988, awarding ropanition to the com- 
ainant in the amount or$lK,8H9.49. Hy letter received September 13, 
)8B, respondent has tnovt'd that this niatler he reconsklorcd. 

Accordingly, the order of AugusL 25, 1988 is hereby stayed. Com- 
ainanl may have ni’lcnm (15) days from receipt of this order to file an 
rawer to the ])etitiUon to reconsider. 

Copies of this or<1er shall b<‘ siU’ved upon the parties. A copy of re- 
)ond< 5 nt’.s petition shall he scu-ved upon the complainant, 


(No. 22,9(18) 

\ I., 1 N AS M AUK1';'1'IN< ! < Its U'lCItA'l'l VK V, KU. A. KHII, PltODUCE, INC. PACA 
oclcct No. 2-(517l, Orden* issued October 18, 1988. 

OUDKIl ON HICCONHIOKIIATION 

A IJocision and Order was issued in this jji'oceeding on August 1, 1983, 
iViii'ding reparation to coinpIniiumL in the amount of $2,649.20 plus 
tei'cst witli r<isp(‘(:t to the sale of a truckload of lettuce and cauliflower 
iiitorstato commerce. On August 4, 19HH, respondent filed a petition 
I'ceousideraLion, so tlial this trihunal could consider evidence inad- 
isi'tcjntly omitted by respondent from its “SUitemont in Reply. A Slay 
I'cltn’ was issued on Augu.st 29, 1988 so that this Iribiinal could deter- 
iiio whotlior the inutler warrants reconsideration. 

Ill clue course respondent submitted the missing documents, 
ii'ticular an invoice it issued to Mandell Produce dated May 14, 1982, 
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with respect to 454 cartons of lettuce it sold to Mandell at $2.00 per 
carton. Accei)ting as true the statement on the invoice that the lettuce 
involved is from the transaction with which we are concerned here, we 
fliul that it still lacks sufficient probative value to warrant the conclusion 
that $2.00 was a fair price for the lettuce received on May 3, 1982. When 
produce is defective, the receiver has an obligation to dispose of it 
promptly so as to mitigate damages. An ostensible eleven-day delay is 
too long with regard to lettuce. In addition, respondent claimed that 
the lettuce was sold by Mandell for respondent’s account. If such were 
the case respondent should have received an accounting from Mandell, 
not issued an invoice to it. Therefore, we have no alternative other than 
to conclude that respondent has still failed to prove damages. 

We also found in our Decision that respondent did not show it gave 
timely notice to complainant that there were problems with the lettuce. 
Kespondent claims that the broker, Ritter & Co., takes responsibility 
for giving such notice. By implication, respondent claims it is absolved 
from responsibility for not doing so because of this practice. The law is 
otherwise. 7 CFR 46.2(dd) provides that “Acceptance” means (3) failure 
of the consignee to give notice of rejection to the consignor within a 
reasonable time . . . ’’(here 12 horn’s in accordance with 7 CFR 46.2(ccXl)). 
It does not place responsibility on the broker. 

Since respondent’s contentions lack merit, the Petition for Reconsid- 
eration is (li.smissed. The Stay is vacated, and the Order dated August 
1, 1983, is reinstated, except that the reparation awarded in that Order 
shall be paid within 30 days from the date of this Order. 


(No, 22,969) 

Bud Antle, Inc. v . Maillby-Quality Produce Company, Ing. PACA 
Docket No. 2-6362. Order issued October 26, 1983. 

ORDER OP DISMISSAL 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
comj)laint was filed in which complainant seeks reparation against re- 
spondent in the amount of $21,075.80 in connection with 7 transactions 
involving the shipment of mixed vegetables in interstate commerce. 

A copy of the formal complaint was served on respondent. By letter 
dated October 4, 1983, complainant notified the Department that re- 
spondent tendei’ed to complainant a check in full settlement of com- 
plainant’s claim. Complainant, in its letter of October 4, 1983, authorized 
dismissal of its complaint filed herein. 



Accordingly, the complaint is hereby disinussed. 
Copies of this order shall be served upon tlic parties. 


(No. 22,970) 

ALrTERS P roduce, Inc. v. FkancisPkoduok Company, PACA Docket 
Q. 2—6026, Order issued October 28, 1983. 

STAY ORDER 

In this reparation proceeding under the Perishable Agiicultural Cotn- 
odities Act, 1930, as amended (7 U.S,G. 499 ei seq,), an order was 
sued on September 15, 1983, awai'ding reparation to the complainant 
the amount of $16,746.94. By petition received September 27, 1983, 
spondent has moved that this matter be reconsidered. 
Accordingly, the order of September IB, 1983 is hereby stayed. Com- 
ainant may have fifteen (16) days fi'om receipt of this order to file an 
iswer to the petition to reconsider. 

Copies of this oi’der shall be served upon the parties. A copy of re- 
tondent’s petition shall be served upon the complainant. 
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(No. 22,971) 

Joseph H. Williams v. Fresh Pak Inc. PACA Docket No. RD-^3- 
249. Decided September 1, 1983. 

Respondent was ordered to pay complainant, as reparation, $5,624.96 
plus 13 percent interest per annum from August 1, 1982, until paid. 

(No. 22,972) 

Brand Brothers Produce Inc. v. Gourmet Gallery Inc. PACA 
Docket No. RD-83-374. Decided September 1, 1983. 

Respondent was ordered to pay complainant, as reparation, $1,061,00 
plus 13 percent interest per annum from January 1, 1983, until paid. 

(No. 22,973) 

Bianchi & Sons Packing Co. v. Roger A. Mead d/b/a Weaver 
Produce. PACA Docket No. RD-83-376. Decided September 1, 1983. 

Respondent was ordered to pay complainant, as reparation, $7,396.20 
plus 13 percent interest per annum from October 1, 1982, until paid. 

(No. 22,974) 

Andrew Smith Co. v. International Produce Corporation. PACA 
Docket No. RD-83-377. Decided September 1, 1983. 

Respondent was ordered to pay complainant, as repai’ation, $3,693.70 
plus 13 percent interest per annum from January 1, 1983, until paid. 

(No. 22,975) 

Northern Orchard Co. Inc. v. Ron Gambino d/b/a G.R.S. Whole- 
sale Nursery & Produce. PACA Docket No. RD-83-378. Decided 
September 1, 1983. 

Respondent was ordered to pay complainant, as reparation, $6,177.00 
plus 13 percent interest per annum from March 1, 1983, until paid. 

(No. 22,976) 

Delray Produce Corp. v. J G S Produce Corp. PACA Docket No. 
RD-83-379. Decided September 1, 1983, 
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Respondent was ordered to pay complainant, as repai’ation, $l20,019-t)7 
plus 18 percent interest per annum from May 1, 1982, until paid. 

(No. 22,977) 

Georgia Tomato Co., Inc. v . Gourmet Gallery Inc. P ACA Docket 
No. ED-83-380. Decided September 1, 1983, 

Respondent was ordered to pay complainant, as repai’ation, $6,388. 00 
plus 13 percent interest per annum from Febmai’y 1, 1983, until paic . 

(No. 22,978) 

Gateway Potato Corporation v . Charles E. Grant and 

Lins d/b/a Mobile Produce, PA CA Docket No. RD-83-381. Decide 

September 1, 1983. 

Respondent was ordered to pay complainant, as reparation, $3,612. 58 
plus 13 percent interest per annum from April 1, 1983, until paid- 


(No. 22,979) 

Miblke's Potato Farm v . Alaska Golden Nugget, Inc. PACA 
Docket No. RD-8S-382. Decided September 1, 1983. 

Respondent was ordered to pay complainant, as reparation, $6,4^ 
plus 13 percent interest per annum from October 1, 1982, until pc 


(No. 22,980) 

Basin Potato Co. v . Rudolf N. Von Winning d/b/a Von Ww 
Distributing Co, PACA Docket No. RD-83-383. Decided Sepw 
1, 1983, 

Respondent was ordered to pay complainant, as reparation, $3, 
plus 13 percent interest per annum from July 1, 1982, until pai 


(No. 22,981) 

G. Gepalu & Bros., Inc. v . Thomas and Stevens Inc. PACA 
No. RD-83-384. Decided September 1, 1983. 


P 


P’ 


ondent was ordered to pay complainant, as reparatioi 
percent interest per annum from August 1, 1982, u 
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(No. 22,982) 

Becker Farms Inc. v. International Fine Foods Inc. Fomerly: 
Choy foods Coup. PACA Docket No. RD-83-385. Decided September 
1, 1983. 

Respondent was ordered to pay complainant, as reparation, $2,000.00 
plus 13 percent interest per annum from November 1, 1982, until paid. 

(No. 22,983) 

Exeter Packers, Inc. v. Prime-Pac, Inc. a/t/a J & S Potato Com- 
pany and/or Network Brokerage Inc. PACA Docket No. RD-83- 
S86. Decided September 1, 1983. 

The complaint against respondent Network Brokerage Inc. was dis- 
missed because there was not sufficient evidence to hold it liable. 

Respondent, Pnme-Pac, Inc. a/t/a J & S Potato Company, was or- 
dered to pay complainant, as repai’ation, $14,332.46 plus 13 percent 
interest per annum from November 1, 1982, until paid. 

(No. 22,984) 

ABATfi Produce, Inc. v. Dan Garcia Brokerage, Inc. PACA Docket 
No. RD-83-328. Decided September 9, 1983. 

The Default Order issued July 26, 1983, is hereby stayed, pending 
the filing of a Petition to Reopen by respondent. 

Respondent was ordered to pay complainant an undisputed amount 
of $70,189.26 plus 13 percent interest per annum from April 1, 1983, 
until paid. 

Respondent’s liability for payment of the disputed amount is left for 
subsequent determination. 


(No. 22,985) 

Pete Zbldenrust and Hank Vander Wall v. The Cost Produce 
Company, Inc. PACA Docket No. RD-83-387. Decided September 13, 
1983. 

Respondent was ordered to pay complainant, as reparation, $13,406.80 
plus 13 percent interest per annum from December 1, 1982, until paid. 

(No. 22,986) 

UcoN Produce, Inc. v. A. Benandi & Son Inc. PACA Docket No. 
RD-83-388. Decided September 13, 1983, 
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Respondent was ordered to pay complainant, as reparation, $2,840.00 
plus 13 percent interest per annum from June 1, 1983, until paid. 

(No. 22,987) 

David W. Brock and Donald E. Brock d/b/a Signal Produce Com- 
pany V. Samuel R. Daines International Inc. PACA Docket No. 
RD-83-389. Decided September 13, 1983. 

Respondent was ordered to pay complainant, as reparation, $3,905,94 
plus 13 percent interest per annum from April 1, 1983, until paid. 

(No. 22,988) 

H. Hall & Co., Inc. v. De Feo Packers & Distributors Inc. PACA 
Docket No. RD-83-390. Decided September 13, 1983. 

Respondent was ordered to pay complainant, as repai’ation, $14,468.75 
plus 13 percent interest per annum from November 1, 1982, until paid. 

(No. 22,989) 

D, J. Nelson d/b/a Nelson Farms v. Richmond Produce Co., Inc., 
and/or Richmond Produce Company of Stockton, Inc. PACA Docket 
No, RD-83-391. Decided September 13, 1988. 

Respondents were ordered to pay complainant, as repai’ation, $26,128.27 
plus 13 percent interest per annum from January 1, 1983, until paid. 

(No. 22,990) 

Saulsbury Bros. Inc. v. Desert Automated Farming Inc. a/t/a 
Vince Farms Inc. PACA Docket No. RD-83-393. Decided Septembei’ 
13, 1983, 

Respondent was ordered to pay complainant, as reparation, $200.00 
plus 13 percent interest per annum from October 1, 1982, until paid. 

(No. 22,991) 

Morris Okun Inc. v. Stanley & Joe Russo, PACA Docket No. RD- 
83-394. Decided September 13, 1983. 

Respondent was ordered to pay complainant, as reparation, $3,594.00 
plus 13 percent interest per annum from August 1, 1982, until paid. 
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(No. 22,992) 

Bravo Distributors Inc. v. Kenneth P. Davis d/b/a Central Vir- 
ginia Produce Co. PACA Docket No. RD-83-395. Decided September 
13, 1983. 

Respondent was oixlered to pay complainant, as repai’ation, $14,608.60 
plus 13 percent interest per annum from April 1, 1983, until paid. 

(No. 22,993) 

Nuchief Sales Inc. v. We Sheng Food Industry (USA) Co. Inc. 
PACA Docket No. RD-83-396. Decided September 13, 1983, 

Respondent was ordered to pay complainant, as reparation, $86,761.00 
plus 13 percent interest per annum from January 1, 1983, until paid, 

(No. 22,994) 

Fleming Companies, Inc. v. Pappas & Co. PACA Docket No. RD- 
83-397. Decided September 13, 1983. 

Respondent was ordered to pay complainant, as reparation, $1,862.60 
plus 13 percent interest per annum from September 1, 1982, until paid. 

(No. 22,995) 

Forlizzi Bros. Inc. v. Commonwealth Fruit & Produce Co. Inc. 
PACA Docket No. RD-83-398. Decided September 13, 1983. 

Respondent was ordered to pay complainant, as reparation, $13,650.80 
plus 13 percent interest per annum from August 1, 1982, until paid. 

(No. 22,996) 

William Y. Murphey d/b/a Native American Farms v. American 
Produce Co. PACA Docket No. RD-83-399. Decided September 13, 
1983. 

Respondent was ordered to pay complainant, as repai'ation, $26,863.90 
plus 13 percent interest per annum from August 1, 1982, until paid, 

(No. 22,997) 

D & K Frozen Foods Inc. v. Desert Automated Farming Inc. a/ 
t/a Vince Farms. PACA Docket No. RD-83-400. Decided September 
20, 1983. 
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Respondent was ordered to pay complainant, as repai’ation, $24,882.00 
plus 13 percent interest per annum from February 1, 1983, until paid, 

(No. 22,998) 

Hunt Oil Company a/t/a Plantation Produce Company v. Arnold 
Rodin Inc. PACA Docket No. RD-8S-401. Decided September 20, 
1983. 

Respondent was ordered to pay complainant, as repwation, $47,367.25 
plus 13 percent interest per annum from February 1, 1983, until paid. 

(No. 22,999) 

United Apple Sales Inc. v. Martha M. Defronzo dA)/a Eastern 
Produce Co. PACA Docket No. RD-83-402. Decided September 20, 
1983. 

Respondent was ordered to pay complainant, as reparation, $8,445.00 
plus 13 percent interest per annum from October 1, 1982, until paid. 

(No. 23,000) 

CuLiACAN Produce Company, Inc. v. Western Produce, Inc. PACA 
Docket No. RD-83-403. Decided September 20, 1983. 

Respondent was ordered to pay complainant, as reparation, $9,161.00 
plus 13 percent interest per annum from May 1, 1983, until paid. 

(No, 23,001) 

John Livacich Produce, Inc. a/l/a Rancho Packing Co. v. Magic 
City Produce Co., Inc. PACA Docket No. RD-83-404. Decided Sep- 
tember 20, 1983. 

Respondent was ordered to pay complainant, as reparation, $5,238.50 
plus 13 percent interest per annum from March 1, 1983, until paid. 

(No. 23,002) 

Bloch & Loder Inc. a/t/a Pacific Produce Company v. Waialua 
Products Ltd. PACA Docket No. RD-83-405. Decided September 20, 
1983. 

Respondent was ordered to pay complainant, as repai’ation, $45,968.30 
plus 13 pei’cent interest per annum from March 1, 1983, until paid. 
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(No. 23,003) 

Canon Potato Co., Inc. u. Gateway Produce Co. PACA Docke 
No. RD-83^06. Decided September 21, 1983. 

Respondent was ordered to pay complainant, as reparation, $600,0 
plus 13 percent interest per annum from November 1, 1982, until paid 

(No. 23,004) 

R. H. McCloskey & Son a/li/a Veg-Acrbs Farm and Greenhousei 
V. Clarence Miller Co., Inc. PACA Docket No. RD-83-407. De 
cided September 21, 1983. 

Respondent was ordered to pay complainant, as repai’ation, $11,447.4; 
plus 13 percent interest per annum from December 1, 1982, until paid, 

(No. 23,006) 

Roman Crest Fruit Inc. v. Volare Marketing Inc. PACA Docket 
No. RD-83-408. Decided September 21, 1983. 

Respondent was ordered to pay complainant, as reparation, $1,670.40 
plus 13 percent interest per annum from February 1, 1983, until paid. 

(No. 23,006) 

ICeller Farms v. Big Chiee Tomato and Produce Inc. PACA Docket 
No. RD-83-^09. Decided September 21, 1983. 

Respondent was ordered to pay complainant, as repai’ation, $4,280.00 
plus 13 percent interest per annum from November 1, 1982, until paid. 

(No. 23,007) 

Melman Food Sales v. FMA, Inc. PACA Docket No. RD-83-410. 
Decided September 21, 1983. 

Respondent was ordered to pay complainajit, as reparation, $49,677.60 
plus 13 percent interest per annum from January 1, 1983, until paid. 

(No. 23,008) 

Mex-I-Cal Vegetable Co., Inc. v. Western Produce, Ing. PACA 
Docket No. RD-83-411. Decided September 21, 1983. 

Respondent was ordered to pay complainant, as reparation, $1,188.00 
plus 13 percent interest per annum from May 1, 1983, until paid. 
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(No. 23,009) 

High and Mighty Farms, Inc. v. Peter A. Quinta, d/b/a Top of 
THE Hill Produce, PACA Docket No. IlD-83-358. Decided Septem- 
ber 22, 1983. 

Respondent failed to provide a valid reason for failing to file a timely 
answer to the complaint. Therefore, respondent’s request to reopen this 
matter after default was denied. 

Respondent was ordered to pay complainant, as reparation, $9,940.00 
plus 13 percent interest per annum from May 1, 1982, until paid. 

(No. 23,010) 

Wysocki Sales, Inc. v. A. G. Shore Company. PACA Docket No, 
RD-83-375. Decided October 3, 1983. 

Respondent failed to provide any good reason why it did not file a 
timely answer to the complaint, or why its default should be set aside. 
Therefore, respondent’s petition to I’eopen this matter after default was 
denied. 

Respondent was ordered to pay complainant, as reparation, $6,729.60 
olus 13 percent interest per annum from December 1, 1982, until paid. 

(No. 23,011) 

Produce Products, Inc. v. Nogales Terminal Distridutors, Inc. 
PACA Docket No. RD-83-372. Decided October 7, 1983. 

Respondent was ordered to pay complainant, as reparation, $2,731.00 
>lus 13 percent interest per annum from July 1, 1982, until paid. 

(No. 23,012) 

Vysocki Sales, Inc. v. Staples Fresh Produce, Inc. PACA Docket 
RD-83^12, Decided October 7, 1983. 

Respondent was ordered to pay complainant, as reparation, $2,064,80 
ilus 13 percent interest per annum from May 1, 1983, until paid. 

(No. 23,013) 

Jucasa Produce Inc. v. Pic-O-Pac Inc. PACA Docket No. RD— 8S- 
13. Deckled October 7, 1983. 

Respondent was ordered to pay complainant, as reparation, $15,909.60 
•lus 13 percent interest per annum from May 1, 1983, until paid. 



1706 


PERISHABLE AGRICULTURAL COMMODITIES ACT 
Cite as 42 A.D. 1706 


(No. 23,014) 

Donald D. Sparling v. Clarence Miller Co., Inc. PACA Docket 
No. RD-83-414. Decided October 7, 1983. 

Respondent was ordered to pay complainant, as reparation, $7,170.29 
plus 13 percent interest per annum from October 1, 1982, until paid. 

(No. 23,015) 

Titus B. Hoover d/b/a Willow Brook Farm Produce v. Martha 
M. DeFronzo d/b/a Eastern Produce Co. PACA Docket No. RD- 
83-415. Decided October 7, 1983. 

Respondent was ordered to pay complainant, as reparation, $1,967.60 
plus 13 percent interest per annum from October 1, 1982, until paid. 

(No. 23,016) 

Stirling-Underwood Inc. v. A. Benandi & Son, Inc. PACA Docket 
No. RD-83-416. Decided October 7, 1983. 

Respondent was ordered to pay complainant, as reparation, $3,680.00 
plus 13 percent interest per annum from April 1, 1983, until paid. 

(No. 23,017) 

Sigma Produce Co. Inc. v. Dan Garcia Brokerage Inc. PACA 
Docket No. RD-83-417. Decided October 7, 1983. 

Respondent was ordered to pay complainant, as reparation, $23,107.60 
plus 13 percent interest per annum from March 1, 1983, until paid. 

(No. 23,018) 

Coast Citrus Distributors v. Russo Produce Inc. PACA Docket 
No. RD-83-418. Decided October 11, 1988. 

Respondent was ordered to pay complainant, as reparation, $6,699.60 
plus 13 percent interest per annum ft’om April 1, 1983, until paid. 

(No. 23,019) 

“3” Rivers Potato Service, Inc. v. Richmond Produce Co., Inc., 
and/or Richmond Produce Company of Stockton, Inc. PACA Docket 
No. RD~83-419. Decided October 11, 1983. 
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Respondents were ordered to pay complamant, as mparation, $43,821.38 
plus 13 percent intei’est per annum from October 1, 1982, until paid. 

(No. 23,020) 

Scott Finks Co., Inc. u. P L W Produce Company Inc. PACA 
Docket No. RD-83-420. Decided October 11, 1983. 

Respondent was ordered to pay complainant, as reparation, $1,647.50 
plus 13 percent interest per annum from March 1, 1983, until paid. 

(No. 23,021) 

J. S. McManus Produce Co., Inc. u. P L W Produce Company, 
Inc. PACA Docket No. RD-83^21. Decided October II, 1983. 

Respondent was ordered to pay complainant, as repai’ation, $18,609.63 
plus IS percent interest per annum from April 1, 1983, until paid. 

(No. 23,022) 

Spada Distributing Co., Inc. v. P L W Produce Company, Inc. 
PACA Docket No. RD-83-422. Decided October 11, 1983. 

Respondent was ordered to pay complainant, as i-epai'ation, $11,796.25 
plus 13 percent interest per annum ft’om May 1, 1983, until paid. 

(No. 23,023) 

Wysocki Sales Inc. v. P L W Produce Company Inc. PACA Docket 
No, RD-83-423. Decided October 11, 1983. 

Respondent was oixlered to pay complainant, as repai-ation, $13,950.00 
plus 13 percent interest per annum from May 1, 19^, until paid. 

(No. 23,024) 

Nogales Produce Inc. v. Paragon Distributing Inc. PACA Docket 
No. RD-83-424. Decided October 11, 1983. 

Respondent was ordered to pay complainant, as I’eparation, $20,624.10 
plus 13 pei'cent interest per annum from May 1, 1983, until paid. 

(No. 23,025) 

Griffin & Brand of McAllen, Inc. a/t/a International Fine Foods 
tf. Desert Automated Farming Inc. a/t/a Vince Farms. PAC/* 
Docket No. RD^3^25. Decided October 12, 1983. 
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Respondent was ordered to pay complainant, as reparation, $33,250.00 
plus 13 percent interest per annum from June 1, 1983, until paid. 

(No. 23,026) 

Bushmans’ Inc. v. A. Benandi & Son, Inc. PACA Docket No. RD- 
83-426. Decided October 12, 1983. 

Respondent was ordered to pay complainant, as reparation, $5,863.04 
plus 13 percent interest per annum from April 1, 1983, until paid. 

(No. 23,027) 

Farmers’ Marketing Service v. A. Benandi & Son Inc. PACA 
Docket No. RD-83-427. Decided October 12, 1983. 

Respondent was ordered to pay complainant, as reparation, $2,022.50 
plus 13 percent interest per annum from February 1, 1983, until paid. 

(No. 23,028) 

G. CBFALU& Bro., Inc. v. Georgetown Produce Inc. PACA Docket 
No. RD-83-428, Decided October 12, 1983. 

Respondent was ordered to pay complainant, as repai’ation, $13,173.50 
plus 13 percent interest per annum fi’om February 1, 1983, until paid. 

(No, 23,029) 

Don-A-Lynn Produce Inc. o. Clarence Miller Co. Inc. PACA 
Docket No. RD-83-429. Decided October 12, 1983. 

Respondent was ordered to pay complainant, as repai'ation, $11,291.48 
plus 13 percent interest per annum fi’om November 1, 1982, until paid. 

(No. 23,030) 

Al Harrison Company Distributors v. Paragon Distributing, 
Inc. PACA Docket No. RD-83-430. Decided October 12, 1988. 

Respondent was oi-dered to pay complainant, as repai’ation, $52,695.57 
plus 13 percent interest per annum from June 1, 1983, until paid. 

(No. 23,031) 

Harrison Prod. Co. a/t/a Harrison & Logan Prod. Co. v. Gourmet 
Gallery Inc. PACA Docket No. RD-83-431. Decided October 12, 
1983. 
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Respondent was ordered to pay complainant, as reparation, $860.60 
[Ins 13 percent interest per annum from January 1, 1983, until paid. 

(No. 23,032) 

Golman-Hayden Co. Inc. v. Staples Fresh Produce Inc. PACA 
Docket No. RD-84-1. Decided October 17, 1983. 

Respondent was ordei’ed to pay complainant, as reparation, $2,923.80 
plus 13 percent interest per annum from April 1, 1983, until paid. 

(No. 23,033) 

Westside Produce Co. v. Treasure Valley Produce. PACA Docket 
No. RD-84-2. Decided October 17, 1983. 

Respondent was ordered to pay complainant, as reparation, $3,024.66 
plus 13 percent interest per annum from May 1, 1983, until paid, 

(No. 23,034) 

E, A. Brown Tomatoes Inc. v. Frank Galipp Produce Co,, Inc. 
PACA Docket No. RD-84-4. Decided October 17, 1983. 

Respondent was ordered to pay complainant, as repwation, $3,034.00 
plus 13 percent interest per annum from November 1, 1982, until paid. 

(No. 23,036) 

California Brineus v. Pic-O-Pac Inc. PACA Docket No, RD-84- 
5. Decided October 17, 1983. 

Respondent was ordered to pay complainant, as reparation, $6,036.40 
plus 13 percent interest per annum from June 1, 1983, until paid, 

(No. 23,036) 

Peter Abramowski Sons Inc. v. Coast to Coast Produce Inc. 
PACA Docket No. RD~84-6. Decided October 18, 1983. 

Respondent was ordered to pay complainant, as reparation, $11,419.00 
plus 13 percent interest per annum from December 1, 1982, until paid, 

(No. 23,037) 

R, C. MacCLAREN, Inc. v. Quality Coop, Inc. PACA Docket No. 
RD-S4— 7. Decided October 18, 1983. 
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Respondent was ordered to pay complainant, as reparation, $3,261.55 
plus 13 percent interest per annum from February 1, 1983, until paid, 

(No. 23,038) 

Merrill Farms v. Fava & Company Inc. PACA Docket No. RD- 
84-8. Decided October 18, 1983. 

Respondent was ordered to pay complainant, as reparation, $1,729.00 
plus 13 percent interest per annum from July 1, 1983, until paid. 

(No. 23,039) 

Pacific Coast Fruit Co, v. George J. Hutchison and Frances 
L. Tolman d^/a Treasure Valley Produce. PACA Docket No. 
RD-84-9. Decided October 18, 1983. 

Respondent was ordered to pay complainant, as repai’ation, $19,336.01 
plus 13 percent interest per annum from April 1, 1983, until paid. 

(No. 23,040) 

Nogales Produce Inc. v. Miramar Farm Sales. PACA Docket No. 
RD-84-10. Decided October 18, 1983. 

Respondent was ordered to pay complainant, as reparation, $9,816. 10 
plus 13 percent interest per annum from April 1, 1983, until paid. 


MISCELLANEOUS REPARATION DEFAULT ORDERS ISSUED BY 
DONALD A. CAMPBELL, .lUDICIAL OFFICER 

(No. 23,041) 

Gwin, White & Prince Inc. v. Maggie-Paul, Inc, PACA Docket 
No, RD-83-360. Order issued September 1, 1983. 

STAY ORDER 

In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default Order 
was issued on August 16, 1983, awarding reparation to the complainant 
in the amount of $111,070.75. By letter received August 12, 1983, re- 
spondent has moved that this matter be stayed due to respondent having 
filed a petition in banki’uptcy pursuant to Chapter 7 of the Banlmuptcy 
Act (11 U.S.C. 701 et seq.) on July 13, 1983. 

Accordingly, the order of August 16, 1983, is hereby stayed. Re- 
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spondent has fifteen (15) days from its receipt of this order to file a copy 
of the petition or a letter from the Banlu'uptcy Court confirming that 
the petition was filed. Respondent’s failure to provide this information 
within the 15 day period will result in the reinstatement of the Default 
Order. 

Copies of this order shall be served upon the parties. 


(No. 23,042) 

Gilbar Potato Sales, Inc. v. Commodity Marketing Company. 
PACA Docket No. RD-83-323. Oi’der issued September 7, 1983. 

ORDER REOPENING AFTER DEFAULT 

In this proceeding under the Perishable Agiicultural Commodities 
k.et, 1930, as amended (7 U.S.C. 499a et seq.), the respondent failed to 
lie a timely answer. However, prior to the issuance of a Default Order, 
espondent filed a motion to reopen the proceeding after default and 
How the filing of an answer pursuant to section 47.25 of the Rules of 
ractice (7 CFR 47.25 (e)). 

Tlie record has been carefully considered and it is concluded that the 
lotion to reopen was filed within a reasonable time, and that good reason 
as been shown why the relief i-equested in the motion should be gi'anted. 
Tendelson-Zeller Co. v. United Fndt Distributors, 16 Agi'ic. Dec. 790 
L957). Accordingly, respondent’s default in the filing of an answer is 
ot aside and the proposed answer submitted by respondent is hereby 
rdered filed. 

Copies of this order shall be served upon the parties. 

[New Docket Number is PACA 2-6390. — Ed.) 


(No. 23,043) 

L&V Produce v. Riccelli Produce. PACA Docket No. RD-83-319. 
b’der issued September 9, 1983. 

ORDER REOPENING AFTER DEFAULT 

In this proceeding under the Perishable Agiicultural Commodities 
Lct, 1930, as amended (7 U.S.C. 499a et seq.), the respondent failed to 
le a timely answer. However, prior to the issuance of a Default Order, 
espondent filed a motion to reopen the proceeding after default and 
Ilow the filing of an answer pursuant to section 47.25 of the Rules of 
'ractice (7 CFR 47.25(e)). 
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The record has been carefully considered and it is concluded that the 
motion to reopen was filed within a reasonable time, and that good reason 
has been shown why the relief requested in the motion should be gi’anted, 
Mendelson-Zeller Co. v. United Fnui Distributors, 16 A.D. 790(1967). 
Accordingly, respondent’s default in the filing of an answer is set aside 
and the proposed answer submitted by respondent is hereby ordered 
filed. 

Copies of this order shall be served upon the parties. 

[New docket number is PACA 2-6391. — Ed.] 


(No. 23,044) 

Robinson & Swales Enterprises Inc. v. Louis H. Astrin d/b/a 
J & L Tomatoes. PACA Docket No. RD-83-348, Order issued Sep- 
tember 9, 1983. 


STAY ORDER 

In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default Order 
was issued on August 12, 1983, awarding reparation to the complainant 
in the amount of $11,368. By letter received August 11, 1983, respondent 
has moved that this matter be reopened after default. 

Accordingly, the order of August 12, 1983 is hei’eby stayed. Com- 
plainant may have fifteen (16) days ft’om receipt of this order to file an 
answer to the petition to reopen after default. 

Copies of this order shall be served upon the parties. A copy of re- 
spondent’s petition shall be served upon the complainant along with this 
order. 


(No. 23,046) 

Agri-Pak Fruit Co. v. A. Levanting Produce Corp. PACA Docket 
No. RD-83-349. Order issued September 13, 1983, 

stay order 

In this reparation proceeding under the Perishable Agi’icullural Com- 
modities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default Order 
was issued on August 12, 1983, awarding reparation to the complainant 
in the amount of $7,338.60. Pursuant to a telephone call on August 18, 
1983 respondent has moved that this matter be stayed and it be per- 
mitted a period of time to prepare a motion to reopen. 

Accordingly, the oi’der of August 12, 1983, is hereby stayed. Re- 
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apondent may have ten (10) days ft'om receipt of this order to file its 
motion to reopen after default. A copy of the June 20, 1983, retui'n 
receipt card apparently evidencing service of the complaint will be sent 
to respondent with a copy of this order. 

Copies of this order shall be served upon the parties. 


(No. 23,046) 

3un Valley Distributors, Inc. v. Ygnacio D. Lopez, d^/a Cat 
bOPEZ, Jr. PACA Docket No. RD-83-234. Order issued September 15, 
'9S3. 


ORDER VACATING STAY AND REINSTATING DEFAULT ORDER 

This is a reparation proceeding under the Perishable Agincultui'a! 
'ommodities Act, 1930, as amended (7 U.S.C. 499a et seq.), in which a 
tefault Order was issued on June 10, 1983, requiring the I'espondent 
’ pay complainant $9,606.37, ivith interest ft’om September 1, 1982. 
be June 10, 1983, Default Order was stayed on July 18, 1983, to allow 
le Department time to consider respondent’s June 6, 1983, request to 
jopen after default. The request was served on complainant which filed 
1 opposition thereto. 

Respondent’s request for reopening has been considered. Its request 
I based upon a “lack of communication.” However, respondent has failed 
> provide any more details than that. In points of fact, respondent did 
ot even indicate who the parties were to this “lack of communication.” 
lespondent has thus failed to show good reason why he failed to file a 
imely answer. Consequently, respondent’s request to reopen after de- 
ault must be denied. 

Since we have denied respondent’s request to reopen after default, 
he July 18, 1983, stay order is vacated and the June 10, 1983, Default 
)rder is reinstated except that payment shall be made within thii’ty 
30) days from the date of this order. 


(No. 23,047) 

Morris Okun Inc. v. Stanley & Joe Russo. PACA Docket No. RD- 
33—394. Order issued September 22, 1983. 

STAY ORDER 

In this reparation proceeding under the Perishable Agi-icultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default Order 
was issued on September 13, 1983, awarding reparation to the com- 
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plainant in the amount of $3,694. By letter received September 7, 1983, 
respondent has moved that this matter be reopened after default. 

Accordingly, the order of September 13, 1983, is hereby stayed. Com- 
plainant may have fifteen (16) days fi*om receipt of this order to file an 
answer to the petition to reopen after default. 

Copies of this order shall be served upon the parties. A copy of re- 
spondent’s petition shall be served upon the complainant. 


(No. 23,048) 

William Y. Murphey d/bVa Native American Farms v. American 
Produce Co. PACA Docket No. RD-83-399. Order issued September 
22, 1983, 


STAY ORDER 

In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default Order 
was issued on September 13, 1983, awarding repartion to the complain- 
ant in the amount of $26,863.90. By letter received September 7, 1983, 
respondent has moved that this matter be reopened after default. 

Accordingly, the order of September 13, 1983, is hereby stayed. Com- 
plainant may have fifteen (16) days from receipt of this order to file an 
answer to the petition to reopen after default. 

Copies of this order shall be served upon the pai'ties. A copy of re- 
spondent’s petition shall be served upon the complainant along with this 
order. 


(No. 23,049) 

Exeter Packers, Inc. v. Prime-Pac, Inc. a/t/a J & S Potato Com- 
pany, and/or Network Brokerage, Inc. PACA Docket No. RD-83- 
386, Order issued October 6, 1983. 

STAY ORDER 

In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default Order 
was issued on September 1, 1983, awarding reparation to the complain- 
ant in the amount of $14,332.46. By letter received September 2, 1983, 
respondent, Prime-Pac, Inc., a/t/a J & S Potato Company had moved 
that this matter be reopened. 

Accordingly, the order of September 1, 1983 is hereby stayed. Com- 
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plaintant may have fifteen (15) days from receipt of this order to file an 
answer to the petition to reopen. 

Copies of this order shall be served upon the pai'ties. A copy of re- 
spondent’s petition shall be served upon the complainant. 


(No. 23,050) 

R- H. McClosicey & Son, a/k/a Veg-AcresFarm And Greenhouses 
y - Clarence Mii.ler Co., Inc. PACA Docket No. RD-83-407. Order 
issued October 6, 1983. 

STAY ORDER AND NOTICE TO SHOW CAUSE 

In this reparation proceeding under the Perishable Agricultural Com- 
niodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default Order 
was issued on September 21, 1983, awarding reparation to the com- 
olainant in the amount of $11,447.43. By letter received September 20, 
19S3, respondent has claimed that it has already paid complainant in 
ull for the 23 lots of mixed vegetables involved herein. 

-Accordingly, the order of September 21, 1983 is hereby stayed. Com- 
>lainant may have fifteen (16) days from receipt of this order to show 
:a\ise why the Default Order of September 21, 1983, should not be 
/acated, and its complaint not be dismissed on account of its receipt of 
payment in full from respondent prior to issuance of that order. A failure 
to respond will result in the conclusion that respondent’s allegations that 
it Inas already paid complainant in full is con'ect. 

Copies of this order shall be served upon the parties. A copy of re- 
spondent’s September 16, 1983, letter shall be seiwed upon the com- 
plainant. 


(No. 23,051) 

Tropic King Groves a/t/a Silver Palm Groves v. Anthony Gag- 
l,iano& Co., Inc. PACA Docket No. RD-83-36i. Order issued October 
26, 1983. 


ORDER OF dismissal 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $693.00 in connection with a transaction 
involving the shipment of avocados in interstate commerce. 
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A copy of the formal complaint was served on respondent which did 
not file a timely answer. However, prior to the issuance of a default 
order, complainant notified the Department that respondent tendered 
to complainant a check in full settlement of complainant’s claim, and 
authorized dismissal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


(No. 23,052) 

David W. Brock and Donald E. Brock d/b/a Signal Produce Com- 
pany v. Samuel R. Daines International, Inc. PACA Docket No. 
RD-83-389. Order issued October 26, 1983. 

denial of petition to reopen 

In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Default Order 
was issued on September 13, 1983, requiring respondent to pay com- 
plainant $3,965.94 with interest thereon at the rate of 13% per annum 
from April 1, 1983, until paid. The Default Order was served on re- 
spondent on September 16, 1983, and on October 13, 1983, the respond- 
ent submitted a petition to reopen after default. The petition was mailed 
on October 12, 1983. Petitions for reopening after default must be filed 
"within a reasonable lime after the time for filing an answer has expired 
* * *.” In the instant case, the answer was due not later than August 
1, 1983, or 2*/2 months before the petition to reopen was filed. The 
petition to reopen was thus not filed within a reasonable time after the 
answer was due. Since the Default Order was served on respondent on 
September 16, 1983, a month before the petition was filed, it was not 
even filed within a reasonable time after service of the Default Order. 
Consequently the petition is denied. Santo Tomas Prod'uce Association 
V. Ozuna Produce, 39 Agric. Dec. 795 (1980). 


(No. 23,053) 

Robinson & Swales Enterprises Inc. v. Louis H. Astiun d/b/a 
J & L Tomatoes. PACA Docket No. RD-83-348. Order issued October 
28, 1983. 


ORDER REOPENING AFTER DEFAULT 

-Unq- under the Perishable Agricultural Commodities Act, 
’'^S.C. 499a et seq,), the respondent failed to file a 



timely answer. However, subsequent to the issuance of a Default Order, 
respondent filed a motion to reopen the proceeding after default and allow 
the filing of an answer pursuant to section 47.25 of the Rules of Practice 
(7 CFR 47.25(e)). A stay order was issued on September 9, 1983. 

The record has been carefully considered and it is concluded that the 
uiotion to I’eopen was filed within a reasonable time, and that good reason 
haa been shown why the relief requested in the motion should be gi-anted. 
^endelson-ZellerCo. v. UnitedFridtDistnbutors, 16 A.D. 790(1957). Ac- 
cordingly, respondent’s default in the filing of an answer is set aside and 
the proposed answer submitted by respondent is hereby ordered filed. 
Copies of this order shall be served upon the parties. 
rNew docket number is PACA 2-6417. -Ed.] 


(No. 23,054) 

V/iLLiAM Y. Murphey, d/b/a Native American Farms v . American 
Produce Co. PACA Docket No. RD-83-399. Order issued October 28, 
1983 . 


ORDER REOPENING AFTER DEFAULT 

In this proceeding under the Perishable Agi-icultural Commodities 
A.ct, 1930, as amended (7 U.S.C, 499a et seq.), the respondent failed to 
file a timely answer. However, prior to the issuance of a Default Order, 
respondent filed a motion to reopen the proceeding after default and 
allow the filing of an answer pursuant to section 47.25 of the Rules of 
Practice (7 CFR 47.25(e)). Respondent’s motion was .served on com- 
plainant which filed a response opposing the gi’anting of respondent " 
motion. 

The record has been eai’efully considered and it is concluded that tlie 
motion to reopen was filed within a reasonable time, and that good reason 
has been shown why the relief requested in the motion should l>e gruiiieil 
Mendelson-Zeller Co. v. United Fruit Distributors, 16 Agi-ic Dec. 79ii 
<■1957). Accordingly, respondent’s default in the filing of an answer is 
set aside and the proposed answer submitted by respondent is hereby 

oi'dered filed. . . . 

Copies of this order shall be served upon the parties. A copy ol le- 

spondent’s answer shall be served upon complainant. 

[New docket number is PACA 2~6416.-Ed.] 
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I'OUI/mV PRODUCTS inspioc tion act 

Clli>«H'l:i A.It 171H 
DISCIPIJNARY DKClSION 

(No. u:t,nr.r.) 

In re: Ki.hkrton Poin.TRV (loMi'ANV, Inc. IMMA Docket No. 9. ])<.- 
oided Soplombcr 21, I9S:I. 

Willulrawal and doaial of iiiHiiorlltm Mcivice-' (’anmaiL 

Am(ira natonmu, for nanplaitiaiit 

Ij, ('l{lfo)'d Aduititit Jr,, A Haul a, (ioorpja for li'apoiMlont. 

Ih'c.iifioH bjf WitUiini ./ WHirr, Adniinistraliiv Imio JmUjo. 

STIPIH.ATION AND CONSKNT DUCIHION 

'riiis is a proc(‘(!diii}> iiiidei* tli(> Poultry Prodiu-Ui lna[)ection Act, aa 
amended (21 U.S.D. dbl ft nft/.), and the applicaltle Uidea of Practice 
(9 (Mi’K 8dl.2;W ft ftfq.), to withdraw poultry producta inapeelion aervice 
from roapondent lOlhi'rton Poidtry (!om|)any, Inc. (hereinafter referred 
as to roaijondent Mlherton). 'I’lu- proceeding: was comm<mced by a com- 
plaint iaaued on April IH, 19H;t, by the Kood Safety and Inspection 
Servici! (PSIS), United Statea Dt>partm(>nt of Agricultures, which ia 
reaponsible for the admlniatralion of the' Pendtry Products Inapection 
Act (21 U.S.C. 451 ft mi.). 'I’he parlic's have agreed that this [sroceeding 
ahouhl be terminated by entry of the (lonamit l)«*ciaion aet forth below 
and hav<! agreed to the* following Stipulation; 

1. I'’(H’ purposes of thia Stipulation and the prewiaiona of this (lonaent 
Decision only, nmpomlent IClbeiTon aeimita the Kindinga of Pact set 
forth luirein, admits all (»f th(' juriadk-ational alh'gationa of the complaint, 
and waives: 

(a) Any furUu'i* proc(>dural aleps; 

(b) Any reeiuiremumt that Ihe llnal decision in this proceeding con- 
tain llndingsand conclusiema with re.spect to all matiu'ial issues offset, 
law or (liacretion, as w('ll as tin* rea.sons or bases therein; and 

(c) All rights to seek judi<'ial r('vit‘W <ir oUs'rwise to challtmgo, or 
contest the validity of this <h’<'ision. 

2. Th(! reapondimt Klberton, stipulates that the UniU'd Statea De- 
partment ol Agricultun' is the “prevailing party" in this proceeding and 
waives any action against the United States Department of Agriculture, 
under the Equal Acc<!.4s to JusUc(> Act (.f 19H(I, Pub. L. 9(l-4Hl, which 
went into elfecL October I, 19HI, for f<H> and other e.xpenseH incurred 
by resimndent in connection with this procee<ling. 

15. The Stipulation and Oon.sent Decision an* for s<*LI lenient purposes 
in this proci'eding only and do not constituti* an admission or denial by 
reapondimt Klberton that it has violated the regulations or statute in- 
volvi'd. 
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FINDINGS OF FACT 

1. Respondent Elberton d/b/a Elberton Poultry Company, Elberton 
floods Company and Elberton Exports, Inc., is a corporation which 
ojjerates a poultry slaughter and processing establishment at Old Mid- 
dleton Road, Elberton, Georgia 30635, and is now, and at all times 
fn aterial herein was, the recipient of inspection service under the Poul try 
Products Inspection Act (21 U.S.C. 451 et seq.). 

2. Respondent Elberton on or about December 9, 1982, was convicted 
n the United States District Court for the Middle District of Georgia, 
>f a felony for the transportation of contaminated poultry in interstate 
iommerce in violation of Title 21, United States Code, Sections 453(g)(3), 
t68(a)(2)(A) and 461(a). 

CONCLUSIONS 

Inasmuch as the parties have agreed to the provisions set forth in 
he following Consent Decision as the following disposition of this pro- 
ee cling, such Decision will be issued. 

ORDER 

1 . The inspection service under the Poultry Products Inspection Act 
21 U.S.C. 451 et seq.) is hereby actually withdrawn from and denied 
o respondent Elberton, its officers, directors, successors, affiliates and 
.ssigns, directly or through any corporate or other device for a period 

fourteen calendar days to being on December 24, 1983. Elberton 
^oultry Company, Inc.’s right to inspection under the Poultry Products 
Irkspection Act is reinstated on January 9, 1984, subject to an acceptable 
3 i'e-operational sanitation review, which review will take place prior to 
ihe expiration of actual withdrawal. 

2. The inspection service under Title I of the Poultry Products In- 
spection Act (21 U.S.C. 451 el seq.) is withdrawn from and denied to 
respondent Elberton its officers, directors, successors, affiliates and 
assigns, directly or through any corporate or other device, for one year: 

(a) Provided however. That such withdrawal and denial of inspec- 
tion service shall be suspended unless, within a year of the effective 
d ate of the Consent Decision, respondent Elberton, or any of its officers, 
employees, or agents violate (as that term is defined m paragi-aph IKc) 
infra) any section of the Poultry Products Inspection Act (21 U.S.C. 
451 et seq.), involving the preparation, handling, acquiring, sale, traii- 
sporation, or attempted distribution of any adulterated or misbranded 
products. 

(b) And provided fuiiher. that respondent Elberton, for one year 
from the effective date of this Consent Decision shall: 
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(1) not knowingly hii’e, in any capacity, any individual who has 
been convicted of any section of the Poultry Products Inspection Act 
(21 U.S.C. 451 et seq.) or any other federal or state statute involving 
the preparation, sale, transporatation, or attempted distribution of any 
adulterated or misbranded products; 

(2) immediately dismiss from its employment any such ind ividual 
hired after the effective date of this decision when that individual’s 
conviction becomes known. 

(c) And provided fuHher: That the terms violate and “violation”, 
as used herein, mean a violation found upon conviction (or upon affir- 
mation of conviction, if appealed), or upon final decision in a formal 
adjudicatoi 7 proceeding before the Secretary (or upon affirmation of 
the Secretary’s decision, if appealed), and that if it is found that there 
is any such violation of any term of this Consent Decision the suspension 
of the withdrawal and denial of inspection service under the Poultry 
Products Inspection Act (21 U.S.C. 451 et seq.) shall be terminated and 
such withdrawal and denial will become effective immediately. 

(d) And provided further: That this Consent Decision will become 
effective on September 21, 1983. 
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JANUARY-OCTOBER 1983 

AGRICULTURAL MARKETING ACT OF 1946 
COURT DECISION PAGE 

U.S. Court of Appeals, Ninth Circuit— Dismissal of appeal 6 

DISMISSAL 

Complaint dismissed, the evidence does not establish any violation of the 
cease and desist order issued April 9, 1980 * 349 

meat GRADING AND ACCEPTANCE 

Withdrawal and denial of service 1373 

ORDER ON REMAND 

Evidence ordered to be considered by District Court’s remand order is 
without weight * 726 

STAY ORDER 

Removal of, prior order reinstated 6 

AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
DISMISSAL 

Of petition, upon petitioners request for withdrawal 1048 

With prejudice * 740 

r^RODUCER-SETTLEMENT FUND 

Audit adjustments 746 

REQUIREMENTS OF MARKETING ORDER 

Alteration or modification of obligations * — V40 

Charge on overdue accounts 740 

Producer payments, denial of application for interim relief pending petition 
for review 

STATUS 

As a handler, not a cooperative * * 740 

TWO-YEAR LIMITATION 

Monthly obligation, audit adjustments 746 

ANIMAL QUARANTINE AND RELATED LAWS 
BRUCELLOSIS TEST RESULTS 

Failure to accurately report 

VETERINARY ACCREDITATION 

„ 511 

Revocation 
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ANIMAL WELFARE ACT 

ANNUAL REPORTS PAGE 

Reseaich facility, failing to file 1051 

CIVIL PENALTY 

Of $100,00 776, 1049, 1060 

Of $150.0a~-Consent 13,762 

Of $250.00 777 

Of $260,00 — Consent 214 

Of $500,00 7, 763, 769, 1063, 1376 

Of $760.00 704 

Of $ 1 , 000 . 00 — Consent 14, 753 , 1377 

Of $ 2 , 000,00 1064 

DISMISSAL 

By motion of complainant 516 

No violation shown 770 

EXHIBITOR 

Cease and desist from buying, selling and/or transporting any animal without 
having a vabd and effective license 13 

Cease and desist from failing to comply with the Act and standards 764 

LICENSE 

Cease and desist from buying, selling, and/or transporting any animal 
without obtaining a license 7 , 13> 356 

Cease and desist from transporting or selling regulated animals without 
fii'st obtaining a license 354 

Not eligible for a new license for a period of four years 356 

Not suspended or revoked 7 

Operating as a dealer prior to qualifying for and obtaining 1060 

Operating as a dealer without I 375 

Revoked 

Suspended 773 

SALE OR TRANSPORTATION 

Comply with all the standards in the transporting of regulated animals 216 

Enclosures, primary, not in confonnancea with standards 


762 
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ANIMAL WELFARE ACT-Cont. 

SALE OR TRANSPORTATION— Cont, PAGE 

Notify employees in writing that they are to comply with the provisions 
of the Act, regulations and standards 1054 

Of any animal without obtaining a license 7, 13, 354, 355 

STANDARDS AND REGULATIONS 

Cease and desist from violating 515, 764, 769, 776, 777, 1049, 

1050, 1376, 1377 

Ordered to comply with 13, 215, 354, 754, 774, 1377 

Ordered to comply with concerning the transporting and/or selling of live 
animals * 214, 354 

Ordered to comply with standards dealmg with, but not limited to, facilities 
apace, sanitation, veterinary care and handling 355 

EGG PRODUCTS INSPECTION ACT 


COURT DECISION 

U.S, District Court, District of New Jersey, Motion for summary judgment 
granted 779 


FEDERAL MEAT INSPECTION ACT 
INSPECTION SERVICE 

Withdrawal and denial of 17, 217, 1057 

SALE OF MEAT PACKING ESTABLISHMENT 

Owner agreed to convey interest in real and personal property to other 
parties after conviction in U.S. District Court 1379 

SANCTION 

Indefinite withdrawal and denial of inspection service 217 

Withdrawal and denial of inspection service under Title I of the Federal 

Meat Inspection Act and the Poultry Products Inspection Act 17 

HORSE PROTECTION ACT 


CIVIL PENALTY 

Of $100.00 

Of $500.00 

Of $750.00 

Of $1,000.00 

Of $ 1 , 000 . 00 — Consent 


520 
1385 
.. 20 
> 517 


240 
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IIDKSIO PKOTIOCTION ACT— (’out. 

CIVIL lMONAi;rY-(’ont. DA(;iO 

Of $1,500.00 518 

of$: 2 .ooo.oo ‘^ 0 , urn 

COUItT DIOCIMION 

( J.S. Court of AppnilH, Sixth Clivint- AfOrnm thioo onhun liy tiu* Jiidloml 
Ofllcvr iiivolviiiK tho whowjuK of mjn*d hiirm^H lOOO 

|)IO(!ISION ON mOMAND 

Tlu‘ iiKion in dinnuHsod on itsinorll.H 210 

DISMISSAL 

Coniplidininl fiiilotl tOHunUdn tho chiir^oH agidimt ronpinulonl 20H 

Kiirlhtn* iirom'dloKn would not (\irllior tho inirpoMon of On* Act 1885 

'Pho clmiKcrt in the complidnL are not mipportrd l>y llio proliallvo evidonco 
pivttontcd iiU) 

With projinlico 28H, 521 

DIHdUALIKlCATION 

Croni judKiuK or intinttjduK horae nhow, exhibition, aide or unction 2(1, 08, {t58, 

1880 

From oIniwinK or exhlhilioK any horm‘ 20, 08, 858, 1880 

MOTION FOK ULLILF 

Diin(‘d, not (iinely llltMl 7H4 

HAN(’TI0N 

0 inonthn diM(|Uidillciition 08 

1 year dimpmlllU'Ution 20,858 

SHOWIN({ 

Th(‘ .hulichd OfOcer reversed the IliidiUK of the AdmiiiiHtralive Law 
•IuiIki^ 210 

SOUKI) IIOHSIO 

Showing uinl exldhiting of OJl, 517, 518 

STAY OllDMIt 

Pending judh'liil review 850 

WmiDllAWAI, OF COMPliAINT 

Action terminated 78*1,785 

PACKKUH AND STOCKYARDS ACT. 1021 
ACCOUNTS AND RKCOUDH 

DcHtroyiiig 557 



CUMULATIVE SUBJECT INDEX 1725 

PACKERS AND STOCKYARDS ACT, 1921_Cont. 

accounts and RECORDS— Cont. PAGE 

Fully and correctly disclose true nature of all transactions 116, 262, 386, 531, 

653, 557, 660, 800, 816, 869, 
1087, 1092, 1478, 1481 

Keep and maintain, which fully disclose all transactions 1114, 1388, 

1443, 1474 

accounts of sale or PURCHASE 

Failure to show true and correct nature of transactions 116 

Failure to show true and correct weights and/or prices .... 116, 663, 1127, 1478, 1481 

False, inaccurate or misleading 262 

Insertion or omission of any statement resulting in a false, 
inaccurate or misleading record 252, 800, 1478, 1481 

Price entries— false, inaccurate or misleading 116, 262 

agent (REPARATION) 

Uixjust practice 397 

AGREEMENT (REPARATION) 

Not rescinded by complainant 389 

APPLICATION FOR REGISTRATION 

Denied 81 

BANKRUPTCY 

Proceedings brought under the Act are exempt from Bankruptcy Court’s 
power to stay such proceedings 146-1 

BILLING AND/OR COLLECTING 

Basis other than actual purchase pnces and weights 531, 800 

BONDING REQUIREMENT 


Violation of 77, 522, 527, 529, 531, 550, 569, 789, 796, 

807, 609, 818, 1089. 1112, 1119, 1391, 
1439, 1441, 1473 


CHECKS OR DRAFTS 

Issuing drafts without first obtaining wntten agreements from sellers 

authorizing payment by draft 1091 

Issuing insufficient funds checks 76, 77, 79, 242, 248, 377, 381, 384, 386, 

622, 624, 555, 567, 569, 789, 794, 793, 
807, 810, 813, 816, 867, 1082, 1087, 1091, 
1092, 1094, 1110, 1114, 1117, 1119, 1121, 
1123, 1125, 1390, 1393, 1436, 1437, 1439, 
1443, 1446, 1448, 1449, 1451, 1464, 1474 

Failing to honor drafts when presented for payment 555 


CIVIL PENALTY 


Of $126.00 


r\t «oRn on 


... . 1436 
666, 1391 
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CIVIL PENALTY-^Cont. 

Of $600.00 

Of $750,00 

Of $1,000.00 

Of $2,000,00 

Of $2,600.00 

Of $3,000.00 

Of $3,500,00 

Of $4,000.00 

Of $6,000.00 

Of $6,000,00 

Of $7,600.00 

Of $10,000.00 

' Of $16,000.00 

Of $20,000.00 

Reduced for good cause shown 

Stayed, pending outcome of judicial review 
COLLECTING 

False, incorrect or inaccurate 

COMMISSIONS 


PAGE 
796, 1441, 1473 
629 


244, 522, 627, 550, 1437 

ni2 

665 

1098 

242, 1481 

787 

116, 262, 377, 631, 1121, 1464 

1464 

667 

548, 563 

667 

5G0 

1129 

118, 119 


116, 262 


Charging and collecting from certain consignors, commissions which are 
less than posted tariffs and less than those charged other consignors 
for equal service rendered 1121 

CONSIGNMENT 


Disposing of funds as will endanger the foithfiil and prompt accounting 


and payment due on consignors of livestock 381 

Engaging in any act with any market agency or dealer which would 

operate as a fraud or deceit upon the consignors of livestock 379, 648, 1085, 

1101, 1103, 1106 

Entering into any arrangement with any market agency for tlie purpose 
of purchasing consigned livestock at less than true market value 1101 


Entering into any agreement with any market agency or dealer to 
sliare in any profits derived from the resale of livestock purchased 
from consignments 379, 648, 1086, 1101, 1108, 1106 
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PACKERS AND STOCKYARDS ACT, 1921— Cont, 


CONSIGNMENT-^Cont. PAGE 

Operating as a fraud or deceit upon any person in connection with the 
purchase or sale, on a commission basis, of that person's 

livestock 379^ 648, 1101, 1103, 1105 

Purchasing livestock ft’om the sale of consigned livestock to pay for livestock 


for their dealer or speculative account 381 

Selling consigned livestock at less than its fair market value 379, 6 18, 


1085, 1103, 1105 

COURT DECISION 


Fayette Circuit Court, Civil Branch, Third Division— Surety bond 
issue 66 

Fayette Circuit Court, Civil Branch, Third Division— Plaintiffs motion 
for interest, ovemiled 74 

U,S. Court of Appeals, 2nd Circuit— The certified question is answered 
in the affirmative and the order of the District Court, affirmed 360 

U,S. District Court, Kansas — Reparation, plaintiffs request for declaratory 
judgment to strike Secretary’s order due to lack of jurisdiction of subject 
matter, dismissed 1079 

U.S, District Court, Montana— Reparation, upholds Judicial Officer’s order 
except as to prejudgment interest 1072 

DAMAGES (REPARATION) 

Due to respondent's upjustified failuie to pay 394 

DEALER 


Accounts and records, fiiUv and correctly disclose all 
transactions ‘ 386,531, 1087, 1092, 1178 

Action m dispute is in violation of the Act (Repaiation) 397 

Bond, failure to file and maintain 796, 1089, 1112, 1391 

Engaging in any act to obtain money from purchasers by fal«e or deceptive 
pretenses or which operates as a fraud or deceit upon any peison . 147i> 

Engaging in business while insolvent 377, 531, 555, 567, 569 

Entering into any agieement with any person to aid such person to obtain 
money by false or deceptive pretenses, or enable such per&on to engage 
in any act which would operate as a fraud or deceit upon any pei -on 1478 

Failing to honor drafts when presented for payment 155 

Failure to pay and/or failure to pay when due 75, 242, 377, 386, 531, d55, o07, 

789, 807, 867, 1087, 1089, 1091, 1092, 1108, 1123, 1390, 1419 

1 19V 

Issuing false invoice * ’ - 

Issuing insufficient funds checks 75, 242, 377, 386, o'31, o55, 567, 7blh 80^, 

867, 1087, 1091, 1092, U2.i, 139U, 1419 
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DEALER-Cont, PAGE 

Ordered not to engage in business as a dealer or market agency 807 

Prohibited from engaging in business or operating subject to the Act: For 
28 days 1108 

Prohibited from engaging in business subject to the Act 1123 


Suspended as a registrant 76, 386, 631, 666, 789, 867, 1087, 

1091, 1092, 1108, 1112, 1123, 1449 

DEALER AND MARKET AGENCY 

Accounts and records, fully and correctly disclose all transactions 116, 262, 

663, 800, 816, 1114, 1388, 1443, 1481 

Accounts of purchase/invoices/billings — false, misleading or 
inaccurate * 116, 262, 800 

Application for registration, denied until suspension expires 81 

Arrangement between dealers and market agency not to compete for the 
purchase of certain livestock * * 1397 

Charging and collecting commissions from certain consignors which are 
less than posted tariffs and less than commissions charged other consignors 
for equal services rendered 1121 


Collecting on the basis of false, inaccurate or misleading price or weight 


entries * 262, 800 

Collecting on the basis of untrue or incorrect invoices 116, 1098 

Competition, significant injury to * 1397 

Disposing of funds as will endanger or impair the faithful and prompt 
accounting and payment due the owners or consignors of livestock 381, 1121 


Engaging in business while insolvent ...» 79, 669, 790, 794, 798, 810, 813, 

1082, 1114, 1121 

Engaging in any act with any market agency or dealer which would operate 
as a fraud or deceit upon the consignors of livestock 379, 648, 1086 

Engaging in any act to obtain money from purchasers by false or deceptive 
pretenses, or which operates as a fraud or deceit upon any person 1481 

Entering into any agi’eement with any market agency or dealer to share 
in any profits derived from the resale of livestock purchased from 
consignment 379, 648, 1086 

Entering into any agi'eement with any person to aid such person to obtain 
money by false or deceptive pretenses, or enable such person to engage 
in an act which would operate as a fraud or deceit upon any person 1481 
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PACKERS AND STOCKYARDS ACT, 1921— Cont. 

DEALER AND MARKET AGENCY— Cont. PAGE 

Establish and maintain a separate trust account for proceeds from sales 
of consigned livestock 1443 

Failure to deposit into and/or maintain properly ^‘Shippers' Proceeds 

Account" 79, 244, 381, 384, 569, 790, 810, 816, 1082, 

1096, 1114, 1121, 1126, 1388, 1393, 1461 

Failure to maintain a reasonable bond 77, 527, 529, 550, 569, 809, 

1119, 1439, 1441 

Failure to pay when due 77, 79, 248, 384, 524, 653, 569, 794, 798, 

813, 1094, 1096, 1110, 1119, 1439, 1443, 1446, 1448, 1451 

Inserting or omitting any statement which results in a false, inaccurate 
or misleading record 252, 800, 1481 

Invoices untrue or incorrect 115 

Issuing insuflficient ftmds checks 77, 79, 248, 381, 384, 624, 569, 794, 798, 

810, 813, 816, 1082, 1094, 1110, 1114, 1119, 
1121, 1126, 1393, 1439, 1443, 1446, 1448, 1451 

Misrepresenting the method used by which livestock is sold or 
purchased 115 

Misrepresenting the nature of charges made for respondent's 

service 252, 800, 1481 

Misrepresenting the origin, place of purchase, or sale of livestock 115 

Misrepresenting the original prices of livestock 252, 1481 

Net proceeds, failure to remit when due 79, 244, 381, 384, 569, 810, 816, 1082, 

1096. 1114, 1121, 1125, 1388, 1393, 1443, 1451 

Net proceeds, using for own purposes 381 

Net proceeds, using for purposes other than payment of lawful marketing 

charges and/or remittance to consignors 244, 381, 384, 790, 810, 1082, 

1114, 1121, 1393 

Obtaining money from purchasers of livestock by false or deceptive 
pretenses 115, 1098 

Operating as a fraud or deceit upon any person in connection with 
the purchase or sale, on a commission basis, of that person's 
livestock 379 , 548, 1085 

Ordered not to engage in business as a market agency or dealer for a 
specified period 1451 

Permitting employees to purchase livestock out of consignments 790 

Respondent shall deliver a copy of the complaint and decision and order 
to its officers, directors, agents and employees and file a report within 
30 days of its compliance with the order 379, 1085 

Scales, periodic testing and inspection 566 

Selling consigned livestock at less than its fair market value 379, 548, 1085 

Suspended as a registrant 77, 79, 244, 248, 381, 527, 798, 809, 810, 

813, 816, 1082, 1110, 1114, 1U9, 1388, 1393, 1441, 1443, 1481 
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DEALER AND MARKET AGENCY^Cont. PAGE 

Unfair and deceptive practice — Entering into any arrangement with anyone 
by which livestock in which a person has an ownership interest are used 
to fill purchase orders without full disclosure of all information, including 


true ownership of the livestock, necesaai'y to show the ti^ue nature of 

the transactions to the principals of the purchase orders * I454 

Using funds received from the sale of consigned livestock for respondent's 
dealer or speculative account 381 

DISMISSAL OP COMPLAINT 

Repai'ation — Not timely filed 1488 

Reparation *- Versions of dispute in dmect conflict and irreconcilable 1485 

Vacated, proceeding remanded for prepai’ation of initial decision 793, 820 

INSOLVENCY 


Cease and desist from engaging in business as a dealer or market agency 
while insolvent 377, 6C9, 810, 813, 1082 

Current liabilities exceed current assets 79, CG7, 1449 

Engaging tn business while current liabilities exceed current assets 631, 1114, 

1121, 1393 

Engaging in business while insolvent 666, 667, 790, 794, 798 

Suspension of registration while insolvent 244, 524, 631, 666, 669, 790, 

794, 798, 813, 816, 1087, 1121, 1390 

INVESTIGATION REPORT 

Make available for in camera examination pursuant to the Jencks Act or 


the Brady doctrine 793 ^ 82 o, 1454 

INVOICES 

Billing and/or collecting on the basis of untrue or incorrect 116, 262 

Issuing untrue or incorrect 115 262 


Showing false origin of livestock and fraudently increased prices 1132 

Showing weights and/or prices that are other than true and correct 631, 800, 

1098, 1478, 1481 

MARKET AGENCY 

Failure to pay and/or failure to pay when due 652 

Prohibited from engaging in business or operating subject to the act: 


For 14 months ' ^(,3, 1106 

MISREPRESENTATION 

The method livestock was purchased or sold 116 

The nature of charges made for its buying service 262, 800, 1478, 1481 


The origin, or place of purchase or sale, of livestock 
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MlSREPRESENTATION-^ont. PAGl 

The original purchase prices for hvestock purchased on a commission 
^asis 252, 1478, 148J 

The original purchase weights 1098, 1478, 1481 

MET PROCEEDS 

Failure to remit when due 79, 244, 381, 384. 557, 569, 810, 816, 1082, 

1096, 1114, 1121, 1126, 1388, 1393, 1443, 1451, 1474 

Use funds for purposes other than the payment of lawful marketing 
charges 244, 384, 1474 

Using funds received to pay for livestock for their own dealer or speculative 
account * 381 

I^ACKER 

Accounting and paying based on incorrect weights and/or prices 657, 869 

Accounts and records, fully and correctly disclose true nature of all 
transactions 567, 560, 869 

Accounts of purchase issued which fail to show accurate weights 563 

Altering cold weights as recorded on documents used in the sale of beef 560 

Altenng or misrepresenting hot weight of livestock carcasses 787 

Bond or its equivalent, failure to file and/or maintain adequate 622, 818, 1473 

Copies of decision and order, deliver to various employees 869 

Destroying accounts, records and memoranda 657 

Final payment based on other than actual weights or pnees 560 

Final payment, failing to make, based on actual hot carcass weights .... 567, 663, 869 

Hooks, rollers, gambrels, etc., not uniform m weight 563, 869 

Issuing documents showing incorrect hot weights of livestock carcasses ....... . 787 

Insufficient funds checks, issuing 522, 1117, 1436, 1437, 1464 

Invoicing and collecting based on altered cold weights 560 

Invoicing and collecting based on incorrect weights 869 

Net proceeds, failing to remit when due 557 

Paying sellers based on inaccurate weights 563 

Payment, failure to pay and/or failure to pay when due 


522, 1436, 1437, 
1445, 1464 
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PACKER— Cont. PAGE 

Purchase contract or agreement, failure to disclose details prior to 
purchase 657, 869 

Purchase price, failing to pay when due 657, 1117 

Recording incorrect hot or cold weights 667, 660, 869 

Scales, maintain and operate to ensure accurate and correct weights 660, 663, 869 

Selling livestock carcasses based on altered or inaccurate hot weights 787 

Tare greater than actual weight of hooks, rollers, gambrels, etc. 663, 869 

Trust fund, failure to hold in trust certain assets for the benefit of unpaid 
cash sellers of livestock 1464 

Weighing livestock or livestock carcasses at other than true and correct 
weights 667, 660, 869 

Weighing to the nearest minimium gi^aduation 663 


PAYMENT 

Failure to pay and/or failure to pay when due for livestock 
purchased 807, 1094, 1110, 1117, 1390, 1446, 1464 


Collecting payment based on false, inaccurate or misleading 
invoices 1098, 1478, 1481 

Paying sellers based on false and incmrect weights 1127 

PREVIOUS ORDERS 

Issued April 12, 1982, stay of the effective date of the suspension provisions, 
vacated 81 

Issued December 7, 1970, remains in full force and effect 77 

Issued January 8, 1981, individual respondent is suspended as a registrant 
until he demonstrates he is no longer insolvent * 248 

PROHIBITED FROM 

Engaging in business as a dealer or market agency for 60 days 1448 

Engaging in business or operating subject to the Act for 60 days 1089 

Operating in any capacity subject to the Act for one year 1474 

PURCHASE CONTRACTS OR AGREEMENTS 

Failure to disclose complete and accurate details of 667, 869 

PURCHASE PRICE 

Failure to pay and/or failure to pay when due 75, 77, 79, 242, 248, 377, 


384, 396, 662, 663, 665, 667, 667, 789, 818, 867, 1096, 
1108, 1110, 1119, 1123, 1489, 1446, 1446, 1448, 1461 

Issuing accounts of sale/invoices/billings on the basis of false, inaccurate 
or misleading 


262 
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PURCHASE PRICE--.Cont. PAGE 

Misrepresentation of 262 

Respondent admits owing complainant (Reparation) 394 

KECONSIDERATION/REOPEN 

Denial of petition to reopen hearing or to take depositions (reparation) 255 

Petition for, denied 118 

REJECTION (REPARATION) 

Part of the agi’eed sale 389 

REMAND ORDER 

Proceeding remanded for preparation of an initial decision free of any 
inference that investigation report contains any exculpatory material 793, 820 

REPARATION AWARDED 

Complainant entitled to damages 394 

Court Action, U.S. District Court, Montana 1072 

Misrepresentation constituting fraud * 873 

The difference between the agieed price and the amount received from 

the sale 389 

SCALE TICKETS 


Failure to show true nature of tiansactions 115 

Making false, inaccurate or incorrect entries 115 

Showing weights other than true and correct 531, 1098, 1127 

SCALES AND WEIGHING 

Failing to operate livestock scales in accordance with regulations U27 

Hooks, rollers, gambrels etc., not of unifom weight 563, 869 

Recording inaccurate or incorrect hot or cold weights 557, 560, 869 

Scales, maintain and operate to ensure accurate and correct weights ... 560, 563, 869 

Scales, monrail, tare checked and properly adjusted prior to the start of 
and during each day^s operations 869 

Scales, periodic testing and inspection 566 

Tare gi’eater than actual weight of hooks, rollers, gambrels, etc 563, 869 

Weighing livestock or livestock carcasses at other than tme and correct 
weights 657, 566,869,1127 

Weighing to the nearest minimum gi*aduation 563 
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SHIPPERS’ PROCEEDS ACCOUNT PACE 

Failure to deposit into 79, 244, 381, 384, 509, 790, 810, 810, 1082, 

1096, 1121, U25, 1388, 1451, 1474 

Failure to maintain properly 79, 244, 381, 384, 509, 790, 810, 810. 1082, 

1090, 1121, 1125, 1388, 1451, 1474 

Suspension of registration until deficit in account is eliminated 79, 244, 381, 609, 

790, 810, 1121, 1125, 1451, 1474 

Transferring or withdrawing funds for purposes other than payment of 
net proceeds to consignors or other marketing charges 1090 

STAY ORDER 

Of civil penalty and/or suspension provision 119 

Pending outcome of judicial review 254, 1483 

Vacation of suspension provision 81 

SUPPLEMENTAL ORDER 

Bonding requirements, in compliance with, suspension terminated 1130, 1483 

Deficit in custodial account eliminated 254, 1130 

No longer insolvent 254, 1130 

Suspension provisions modified 387 

SUSPENSION OF RECISTRATION 

Stayed, pending judicial review llH 

Suspended for: 

14 days 1090 

21 days 81, 800, 810, 807, 1082, 1127, 1443 

28 days 1108, 1126 

30 days 244, 562, 1114, 1119 

30 days and thereafter until solvent and deficit eliminated 244, 1388 

42 days 798 

4fi days my, 794, 1397 

4^)days 115 

30 days 79, 509, 1091, 1446 

60 days and thereafter until solvent and/or deficit ellminnled 75, 79, 1092, 1449 

75 days and thereafter until solvent 1087 

00 days 555 , 1096, 1098, lUO 
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SUSPENSION OF REGISTRATION-Cont. PAGE 

Suspended for— Cont,; 

90 days and thereafter until solvent and complies with bonding 
requirements 531 

120 days 1481 

120 days and thereafter until in full compliance with bonding 
requirements 77 

180 days 1478 

8 weeks and thereafter until solvent 1390 

16 weeks 1094 

4 months and tliereafter until in compliance with bonding 
requirements 789 

6 months and thereafter until solvent 1123 

6 months and thereafter until custodial account deficit is 
eliminated 1474 

9 months and thereafter until deficit in custodial account is 

eliminated 1451 

9 months and thereafter until solvent 248 

12 months and thereaftei until solvent * 524 

14 months 1101 

18 months and thereaftei until solvent ... 1393 

24 months 810, 10S2 

1 year * 384 

2 years and theieafter until solvent 813 

Until deficit in custodial account is eliminated 381, 790, 816, 1121 

Until in compliance with bonding requirements 527, 796, 809, 1112, 1441 

Until no longer insolvent * 816,1121 

Vacation of stay, of the effective date of the suspension pi ovisions in the 
order issued April 12, 1982 81 

UNFAIR AND/OR DECEPTIVE PRACTICES 


Entering into any arrangement by which livestock in which a dealer or 
market agency has an ownership inteiest are used to fill purchase orders 
without full disclosure of all information, including tiue ownership of 
tlie livestock, necessary to show true nature of the transactions to the 
principals of such purchase orders 1454 

Obtaining money from purchasers of livestock by fahe or deceptive 

pretenses 

UNJUST PRACTICES (REPARATION) 

Issuing false invoices 

Refuse to accept and pay for livestock after agi-eemg to purchase them 389 
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UNJUST PRACTICES (REPARATION)— Con t. PAGE 

Unjustifiod failure to pay for livestock 394 

Violation of Section 307 of the Act 397 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
ACCEPTANCE OF COMMODITY 


Admission of 166, 433, 471, 610, 616, 664 

By diversion of carload shipment 1602 

By exercising dominion and/or control 299, 429, 629, 666, 1178 

By signing ticket evidencing receipt 969 

By unloading 173, 429, 612, 621, 937, 1194, 1232, 1269, 1666, 1619, 1637 

Failure to communicate rejection 188, 922, 1217 

Ineffective rejection * 429, 1666 

Lack of evidence to the contrary 1224 

Received under protest 276 

Untimely rejection 166,922,934 

Wrongful and/or unreasonable rejection 142, 446, 669, 1661 

ACCORD AND SATISFACTION 


Acceptance of cheek in full settlement * 468 

Bona fide dispute 308, 468 

Endorsement of check * 808, 468 

Failure to prove 178 

Manifestation of intent to assent to 1637 

ACCOUNTINGS 


Failure to submit covering resale 1609 

Incorrect, lack of proof 162 

Keeping records for accurate accountings 460 

ADJUSTMENT 


Price, dispute as to amount of the allowances 1244, 1649, 1662 

Price, failure to pay 433 

Price, failure to prove 468, 937, 1651 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930— Cont, 
ADJUSTMENT— Cont. PAGE 

Pdce, gi’aiUed based on material fact withheld 1232 

Price, proof of 438 

admission 

Respondent admits not paying for produce 292, 1491 

Respondent admits receiving and accepting produce 433 

AGENT 

Did not mislead complainant * 461 

Evidence shows respondent acted as purchaser not as an agent 1505 

When a control is made by an authorized agent in the name and on the 
account of a competent principal the agent incurs no liability to third 
persons 461 

Where a principal permits another to appear as his agent, he is estopped 

to deny that such person acted as his agent 1668 

AGREEMENT 

The term of sale is deferred billing 178 

The sale price would be determined after resale 464 

To delay payment for 60 days after taking delivery 484 

APPEAL (DISCIPLINARY) 

Late, order denying 1173 

Order dismissing 427, 921 

BANKRUPTCY 

Act speaks in teims of bankruptcy, not assignments for benefit of 

creditors 1272 

Official notice of debtor’s original petition 1491 

Reparation action continued pending bankruptcy proceeding 968, 969, 970, 

994, 1284, 1285, 1286, 1287, 1288, 1290. 1291, 1292, 1293, 1294 

BILL OF LADING 

Consignee of a non-negotiable bill of lading is not necessarily the person 
ultimately entitled to possession of the goods 304 

The non-negotiable bill of lading would fall under the Federal Bills of 

Lading Act of 1916 304 

BROKER 

Acted as broker, not purchaser 961, 1254, 1602, 1675 

Acted as seller, not broker, in absence of any broker’s memorandum of 
sale 


1241 
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BROKER^ont. PAGE 

Actions indicate ^’eater responsibility was assumed than is normally the 
case 1251 

Claim against, only if the other respondent is found not liable for the 
purchase price 173 

Complaint against, dismissed 173, 1598 

Duty fulfilled 178 

Invoices show respondent as buyer and broker as broker 1226 

Obligated himself to pay if his client did not 1496 

Payment to seller, not responsible for in absence of specific agreement 1698 

Purchase by, not brokered by 962 

Respondent did not deny that complainant acted as broker 1671 

The fact the broker was billed on the bill of lading is not determinative 304 

BROKERAGE FEE 

Amount due broker supported by invoices 962 

Failure to pay 1668 

No understanding that respondent would receive one 463 

CHECKS 

Unable to relate cancelled checks to specific invoices 169 

COMPLAINT 

Dismissal of 134, 152, 169, 187, 196, 284, 290, 308, 311, 

313, 314, 316, 323, 438, 461, 468, 473, 
478, 641, 930, 961, 1576 

Dismissed as to a portion of 138^ 292 

Dismissed as to the broker 173 

Filed within nine months statutory period 1272 

CONSIGNMENT 

Agi*eement, failure to deny 453 

Both parties intended to enter into a consignment transaction 460 

Breach of duty 657, 1679 

Price open is not always equivalent to consignment ....460 

CONTRACT 
Breach of: 

Evidence, unconvincing 299 

Failure to meet grade required 1666 

Failure to prove 138, 163, 105, 438, 610, 612, 

621, 666, 943, 1178 
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-ONTRACT^ont. PAGE 

Breach of— Con t/ 

Failui’e to prove existence of 284 

Failure to ship in suitable shipping condition 134, 138, 155, 275, 429, 616, 

669, 1276, 1619, 1666 

Failure to ship on date agi'eed upon 1602 

Failure to ship produce from specified region 629 

Failure to ship specified brand and size 147 

Failure to submit evidence of loss 147 

Rejection without reasonable cause 955 

Reselling load before transportation could be rearranged 943 

Oonditions in contract ...» 1570 

Conduct of parties gives meaning to contract 1570 

Contractual relationship, failure to prove 641, 1627 

JSxistence of, failure to prove 930 

Federal inspection met contract requirement 445 

IST ovation of original 1642 

Parties agreed to a new contract 453 

Farties entered into a consignment transaction 450 

iPiivity of, between respondent and broker 178 

Untimely notice 169 

:ONTRACT PRICE 

Agreed to after resale 464 

XJisputed 438, 616 

Entitled to receive full 1232 

Uiable for full contract price 165, 429, 458, 610, 621, 61^7, 

934, 937, 1224, 1251 

Liable, less damages 429 

Liable, less sum already paid 142, 299 

Not liable 142 

“Open,*' to be detennined upon shipment's amval 1217 

Price allowance, failure to prove 1199 

CONTRACT TERM 

Breach of, carrots to be packed in clear poly bags 1594 

Deferred billing 
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CONTRACT TERM^Cont. PAGE 

Excuse for iion-perforniance 1670 

Failure to prove agi-eement of 438 

FOBAF sale 281 

F.O.B. prices, Delivered as to gi'ade and condition 1184 

Invoices as proof of 1030 

Modification of original * 1199, 1052 

No grade, weight of commodity not a factor * 1647 

Pai tial truckload not included 1217 

Trice open’’ is not always equivalent to consignment 460, 1217 

Processing fee, ordinary and plain meaning of term 1207 

COUNTERCLAIM 

Dismissal of * 281, 4(34, 937, 1184, 1260, 1563 

Dismissal of, failure to prove complainant operated subject to the 
jurisdiction of the Act 308 

Dismissal of, no basis for 1217 

Dismissal of, complaint was untimely filed 292, 464, 646 

Dismissed, failure to prove breach of contract 165, 292, G 66 

Liable for full contract price 464 

COURT DECISION 

U.S. Court of Appeals, District of Columbia Circuit, Petition for review, 
affirms Secretary’s order 897 

U,S. Court of Appeals, Ninth Circuit — Petition for review, affirms 
Secretary’s order 573 

DAMAGES 

Based on percent of defects 1019 

Failure by complainant to handle onions properly while they remained in 
hia care 1569 

Failure to prove 138, 103, 276, 438, 010, 612, 629, 666 , 943, 

1260, 1663, 1666, 1G02 

Failure to ship in suitable shipping condition 134, 138, 156, 429, 616, 

669, 922, 1260, 1276, 1619 

Failure to submit sufficient evidence of loss 147, 1237 
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Cont. PAGE 

T4ot entitled to 292, 468 

purchase of goods in substitution for those due from seller, 

cost over original contract price 1184 

Heselling load before transportation could be rearranged * 943 

rieturn of pallets and boxes 1659 

Violation of warranty of merchantability 651 

"Wrongful and/or unreasonable rejection 142, 446, 1630 

I>jE5FAULT 

Order reinstituting 479 

Order reopening after 480 

t>EFENSE 

P'ailure to prove 304, 434, 438 

P'ailure to raise a valid defense (Disciplinary) 264 

Not raised * 292 

Deferred billing 

Term of sale 178 

DELIVERED SALE 

Adequate tender of delivery, failure to make 645 

Failure to grade U.S. No. I 165 

Failure to prove a f o.b. sale 438, 645 

Violation of wain-anty of merchantability 661 

mSMISSAL 

Amount of damages equal contract price 138 

As to broker - 173, 1602 

Commodity not subject to the jurisdiction of the Act 1290 

Complainant, as the moving party, failed to prove the terms of the 

contract, respondent's breach thereof and the resulting damages 438 

Complainant authorized dismissal of complaint 187, 316, 323, 971, 972, 991, 

993. 1280, 1289, 1295, 1314, 1689 

Complainant authorized dismissal of complaint and respondent authorized 

dismissal of its counterclaim 1281 

Complainant authorized dismissal of complaint as to remaining amount 1280 

Complainant did not suffer damages 134 
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DISMISS AL-Cont, PAGE 

Complainant endorsed respondent's check in full settlement 308, 4C8 

Complainant failed to make a written reply to respondent's letter 169 

Complainant failed to show any amount remaining due from 
respondent 1646 

Complainant filed claim in another court 311, 313, 314 

Complaint is without merit 461 

Contractual relationship, failure to prove 641, 1627 

Failure to prove existence of contract 284, 930 

Failure to submit proof of incorrect accountings 152 

Of appeal 427, 921 

Of complaint, respondent acted as broker, not as purchaser 961, 1254 

Of complaint, respondent not responsible for payment to seller 
by the buyer 1698 

Of counterclaim, failure to prove breach of contract 165, 281, 292, 666 

Of counterclaim, untimely filed 292, 464 

Resolution in bankruptcy court 473, 478 

Respondent proved the produce was purchased with a guarantee of 
market protection 290 

Respondent reported that a settlement had been reached, complainant 
failed to respond 1294, 1316 

Respondent tendered check to complainant in full settleinent 196, 323, 1694, 

1696, 1716 

Secretary does not have jurisdiction 292 

DUMPING 

Certificate not secured 450, 657, 959, 1666 

Certificate not valued as evidence 178 

Discrepancy between kind of lettuce on dump certificate and that on 
invoice 1664 

FAILURE TO PAY PROMPTLY 

Publication of the facts 120, 121, 123, 266, 270, 402, 403, 676, 687, 

688, 917, 1142, 1143, 1145, 1147, 1151, 1490, 
1491, 1496, 1602, 1544 


Revocation of license 126, 257, 264, 268, 270, 408, 677, 686, 607, 

909, 916, 919, 1149, 1494, 1503, 1606 


If 


i; 


FEES AND EXPENSES 

Awarded to complainimt 

Awarded to respondent, prevailing party 


434, 1613 
1676 
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KLD RELATED PROBLEM PAGE 

Enlarged lenticel gi^owth 155 

O.B. SALE 

Breach of warranty, failure to prove 138, 621, 666, 934, 937, 969, 

1178, 1228, 1269, 1688 

ii’Oach of warranty, failure to submit evidence of loss 147, 1237 

breach of warranty, untimely notice * 1194 

•'allure to prove 438, 645 

Rejection, unreasonable cause 142, 689 

icajection, without reasonable cause 955, 1602 

I ui table shipping condition waiTanty, breach of 134, 138, 156, 275, 429, 616, 

669, 922, 1217, 1260, 1276, 1619, 1623, 1666 

lui table shipping condition wan^anty, not applicable 165, 173, 292, 612 

'ex*m assumed when contract is silent as to terms of delivery 1224 

’allure to prove inaccurate freight charge 189 

>vercharging for 169 

DUSTRY TRADE CUSTOM 

3un only be proved by numerous instances of actual practices and 
not by the opinion of a witness 445 

^allure to prove existence of 446 

SPECTION 

greed price reduction due to inspection certificate 299 

Failed to obtain 666, 959 

Ff 3 und enlarged lenticel giwth 165 

Limited, does not reflect condition of entire load 1653 

Obtained three days after acceptance 1244 

Of wi’ong load 

On Monday following late Friday delivery, is considered timely 1619 

One week prior to shipping 

Partial only 

Price adjustment gi'anted without knowledge of existence of first 

inspection 

Proved, met contract term 
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INSPECTION— Cont. PAGE 

Results do not reflect condition at time of delivery due to delay in 
securing 1228 

INTERVENTION 

Order denying of 426 

INVOICES 

As proof of contractual relationship 1627 

Cleai'ly show a sale to broker 962 

Inaccurate, failure to prove * 169 

Proof of contract terms 1680 

Proof, unconvincing 299 

Receipt of, does not prove broker purchased produce from complainant 804 

JURISDICTION 

Cause of action accural 1207, 1673 

Failure to prove complainant was operating under the Act 308 

Lack of, as to part of the complaint 292 

LICENSE 

Application for, denied 1161, 1496, 1606 

Application for granted, previously responsibly connected person 1634 

In accordance with In re Produce Brokers ^ Inc^^ respondent’s license is 
revoked * 264 

Suspended, 30 days 1173 

Revocation of 126, 267, 268, 270, 408, 1149, 1494, 1606 

LOST PROFIT 

Claim for, denied 276 

LOT NUMBERS 

Failure to assign 450 

MARKET PRICE 

Equal to contract price 463 

Used to determine the price of lettuce 178, 922 

MARKET PROTECTION 

Failure to prove protection against market decline granted 1267 

Produce purchased under guarantee of 290 
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MERCrtANTABILITY PAGE 

Breach of warranty 651 

Breach of warranty, not justifiecl 281 

P’ailure to prove not in merchantable condition 959 

misrepresentation 

Potatoes, as to gi‘ade and/or quality 914 

net proceeds 

Pailure to account for produce handled on consignment 120 

OVERCHARGES 

For freight 169 

pallet boxes 

Good faith effort made to replace, those disposed of had no value 1559 

Liable for unretuimed 458 

PREVIOUS LOAD 

N o evidence regarding a shortage 453 

PURCHASE PRICE 

Disputed 464, X275 

Failure to pay 304, 471, 661, 1251, 1260 

Failure to pay adjusted price 433 

Failure to pay in the agi'eed time after deliveiy 434 

Failure to pay m Ml 169, 202, 299, 458 

Liable for, as to two transactions 292 

Original price different from invoice , 159 

Respondent attempted to pay for part of the load 429 

RECONSIDERATION/REOPEN 

Correction of prior order 1289 

Motion for reconsideration of Order of Dismissal, denied 967 

Motion to reopen after default, denied 194, 990, 991, 1316, 1712 

Order reopening after default 195, 480, 679, 987, 988, 992, 1313, 1314, 

1315, 1710, 1711, 1716 

Petition for reconsideration, denied 674, 675, 1199, 1282, 1691, 1693 
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RECONSIDERATION/REOPEN— Cont, PAGE 

Petition for reconsideration, dismissed 1692, 1696 

Petition to reopen after default, denied 988, 989 

Petition to reopen after default denied as untimely filed 986, 1715 

Petition to reopen, gi’anted 186 

REJECTION 

Even if rejection was wrongful, complainant is not entitled to damages 468 

Failure to communicate 1217 

Ineffective 429, 1656 

Proper 152, 1682, 1685 

Rightful 142, 1184, 1576, 1694 

Timely * 1184 

Untimely 166, 922, 934, 1237, 1563 

Without reasonable cause 966, 1602 

Wrongful 651, 1680, 1661 

Wrongful and/or unreasonable cause 142, 446, 669 

REMAND ORDER 

The Decision and Order previously filed is vacated, the proceeding is 
remanded to the Administrative Law Judge for further proceedings 273 

REPARATION AWARDED 

Admission of liability 474, 949, 960, 961, 1260, 1649, 

1560, 1594, 1612, 1678, 1687 

Balances due and owing on transactions 1202 

Failure to pay 1607, 1647, 1682 

Method of attributing payment * 1686 

No dispute 147 

Orders remain unpaid, disciplinary proceedings 1644 

Payment, evidence of not furnished 1216 

RESALE 

B efore respondent could rearrange transportation 943 

Consignment, breach of duty, price differential 1679 

Intermingled the price of rejected apples with other apples 446 

No attempt was made 468 

Prompt 276 
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Prompt and proper 142, 429 

Value, not relevant 433 

^tay order 

Denial of motion for 1690, 1691 

Pending filing of a copy of a petition in bankruptcy 1710 

Pending filing of an answer to the petition for reconsideration 474, 972, 973, 

1689, 1695, 1697 

Pending filing of an answer to the petition to reopen after default 480, 481, 

986, 1313, 1711, 1713, 1714 

Pending filing of motion for reconsideration 972 

Pending filing of motion to reopen after default 481, 1712 

Pending filing of motion to set aside default order 322 

Pending filing of petition for reconsideration 188 

Pending motion to reopen and reconsider 674 

Pending proceedings for judicial review 609 

Pending receipt of documents not originally submitted 1296 

Pending reply to notice to show cause 1312, 1714 

Requests the matter to be reopened after default 480 

Vacated — prior order reinstated . 479, 608, 1173 

SUITABLE SHIPPING CONDITION 

A field related problem 165 

Breach of warranty 134, 138, 276, 429, 669. 922, 1260, 1276, 

1576, 1619, 1623, 1666, 1685 

Breach of warranty, failure to prove 138, 621, 666, 937, 1194, 1269, 

1566, 1588, 1602 

Breach of warranty, failure to submit proof of damages 1237 

Warranty, not applicable 165, 173, 281, 292, 612 

rOTE 

Returned unusable, liable for 471 

TRANSACTION 

Potatoes were sold in contemplation of their use in interstate commerce 434 

TRANSPORTATION SERVICES AND CONDITIONS 


Abnormal 

Abnormal, failure to prove 
Abnormal temperatures ... 


292, 1602, 1613, 1623 

1576 

147, 166, 173 
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TRANSPORTATION SERVICES AND CONDITIONS-Cont. PAGE 

Normal 138, 429, 922, 1619 

Not responsible for decay 138 

Produce could not withstand the rigors of normal transportation services 
and conditions 276 

Shipped with incompatible ethlene gas-producing produce 173, 1676 

UNDISPUTED AMOUNT 


Order correcting prior order 
Order requiring payment of 

WARRANTY 


1282 

187, 316, 474, 948, 966, 966, 1176, 1176, 
1177, 1183, 1193, 1688 


Breach of 138, 166, 276, 429, 1217 

Breach of, failure to prove 138, 666, 934, 937, 1228 

Breach of, failure to submit sufficient evidence of loss 147 

Breach of, untimely notice 1194 

Failure to claim 471 

Not applicable 166, 173, 281, 292 


POULTRY PRODUCTS INSPECTION ACT 


INSPECTION SERVICE 

Withdrawal and denial of 17, 1067, 1718 

SANCTION 

Withdrawal and denial of inspection service under Title I of the Federal 
Meat Inspection Act and the Poultry Products Inspection Act 17 
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